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THE DEDUCTIBILITY OF A CHARITABLE

CONTRIBUTION OF THE USE OF PROPERTY

UNDER THE FEDERAL INCOME TAX
Arthur B. Custy*

"One owns not the things, but the right

and possession and enjoyment of the

thing."**

The Internal Revenue Code of 1954*** provides that gross income

includes "all income from whatever source derived." x
It is reason-

able to assume that if a taxpayer wins in a contest the use of an

automobile for a period of time, that he would be taxed thereon for the

fair market value of such use; taxability of the receipt depends, of

course, upon a finding that the receipt did not constitute a non-taxable

gift under § 102 of the Code. The taxpayer would have received a

valuable right or "payment" since the right to use the automobile is the

only form of receipt he would have and, therefore, the only "payment"

which the taxpayer could receive. The International Revenue Service

would properly insist that the taxpayer include the fair market value of

the use of the automobile in his gross income for the year of receipt.2

While there appears to be no case law precisely on point, a number of

cases indicate that such receipt would constitute taxable income to the

taxpayer in the taxable year of receipt.

* Dean and Professor of Law, Willamette University. I wish to thank Leo A.

Reinikka, Jr., a student at the Willamette University College of Law for his research

assistance.

** Tiffany, Real Property §2 (3d ed. 1939).
*** Hereafter referred to as the Code.

iInt. Rev. Code of 1954, § 61(a).
2 Treas. Reg. § 1.61-2(d) (i) (1968) provides that "If services are paid for

other than in money, the fair market value of the property or services taken in pay-

ment must be included in income . . .
." Although this Regulation is immediately

concerned with compensation for services, it illustrates the Service position that

property received will be valued for income tax purposes at the fair market value

on the date of exchange.

329
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Reynolds v. United States 3 held that an automobile, received by a

taxpayer as part of a subscription campaign, given as a prize to a lottery

winner, constituted income taxable in the year of receipt. Revenue Ruling

58-101 4 reflects the Service position that the fair market value of a

house received as a prize by an individual taking part in a contest is

includable in the gross income of such individual for the year in which

legal title is transferred or the benefits and burdens of ownership are

received, whichever occurs first.
5

Section 170 of the Code provides that "there shall be allowed as a

deduction any charitable contribution (as defined in sub-section (c))

payment of which is made within the taxable year." 6 In view of the

fact that receipt of the "use" of property for a limited period of time

constitutes taxable income, it would appear that a gift of similar use to

a qualified charity 7 would result in a charitable deduction under § 170.

Since 1948, however, the Service has maintained the position that

donations of the use of property do not constitute deductible gifts

within the meeting of § 170.

Permission to use and occupy property, granted to an organiza-

tion described in section 23(o) of the Internal Revenue Code
[of 1939], does not represent a payment made to or for the use
of the organization within the meaning of that section . . . .

8

This position, first stated under the 1939 Code, is still that publicly

expressed in various publications of the Service designed to assist the

taxpayer in preparing his federal income tax returns. In a publication

entitled Valuation of Donated Property** the Service states that:

If you permit a charitable organization to use your property
for a limited time, you may not deduct the value of its use.

Thus . . . you may not deduct the value of the use of your land
by a church for a picnic.

3 118 F. Supp. 911 (N.D. Cal. 1954).

4 1958-1 Cum. Bull. 233.

5 A number of cases have held that receipt of property in a contest can con-

stitute taxable income. See Sykes v. Commissioner, 24 T.C. 1156 (1955); Max Sil-

ver, 42 B.T.A. 461 (1940) (taxpayer held to have received taxable income when he

won a sum of money as the holder of a sweepstakes ticket which he had received as

a gift from a friend). See also I.T. 1667, II-2 Cum. Bull. 83 (1921) (winner of

an automobile given by a restaurant corporation in contest based upon drawing of

tickets given for each meal served must report such as income )

.

6 Int. Rev. Code of 1954, § 170 ( a ) ( 1 )

.

7 Section 170(c) of the 1954 Code sets forth the general types of organizations,

contributions to which qualify for the deduction under the Code.

8 1. T. 3918, 1948-2 Cum. Bull. 33.

8 United States Treas. Dep't. Pub. No. 561 (10-68), at 6 (1968).
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During the past few years the Service has seen the foundation

of its prohibition in I.T. 3918 10 severely shaken, if not destroyed. The

current Service position with regard to the "use of property" is in direct

conflict with decisions of the Tax Court of the United States,11 the

United States Federal District Court,12 and the expressed intent of

Congress. 13
It would appear that I.T. 3918 has lost much, if not all, of

its vitality, and the Service should re-examine its position in this area.

Legislative History of Charitable Deductions

In 1917 Congress for the first time enacted a provision in the

revenue laws permitting a taxpayer who donated his property to

charity to take a deduction therefor in computing his income taxes for

the year. That amendment, sponsored by Senator Hollis of New Hamp-
shire, read as follows:

Contributions or gifts actually made within the year to corpora-

tions or associations organized and operated exclusively for

religious, charitable, scientific, or educational purposes, or to

societies for the prevention of cruelty to children or animals,

no part of the net income of which inures to the benefit of

any private stockbroker or individual, to an amount not in

excess of fifteen per centum of the taxpayer's taxable net in-

come as computed without the benefit of this paragraph.14

In support of his amendment, the New Hampshire Senator told

his colleagues:

Look at it this way: For every dollar that a man contributes
for these charities, educational, scientific, or otherwise, the pub-
lic gets 100 per cent; it is all devoted to that purpose. If it were
undertaken to support such institutions through the Federal
Government or local governments and the taxes were imposed
for the amount, they would only get the percentage, 5 per cent,

10 per cent, 20 per cent, or 40 percent, as the case might be.
Instead of getting the full amount they would only get a third
or a quarter or a fifth.15

io 1948-2 Cum. Bull. 33.

iiPriscilla M. Sullivan, 16 T.C. 228 (1951), acquiesced in, 1951-1 Cum. Bull.

3; Mattie Fair, 27 T.C. 866 (1957), acquiesced in, 1957-2 Cum. Bull. 4.

12 Passailaigue v. United States 224 F. Supp. 682 (M.D. Ga. 1963).

13 Discussed infra.

"Revenue Act of 1917, 65th Cong., Sess. 1, ch. 63, tit. XII, § 1201(2), 40
Stat. 330.

15 55 Cong. Rec. 6728 (1917).
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It was clear to the Congress that, with the high tax rates imposed to

support the national effort in World War I, it would be necessary to

provide an incentive to taxpayers if gifts to charitable organizations

were to be forthcoming. An editorial from the Washington Post of

August 25, 1917, inserted in the Congressional Record by Senator Hollis,

sheds light on the problem then facing the Congress and the taxpayer:

If the Government takes all, or nearly all, of one's disposable

or surplus income, it must undertake the responsibility of spend-
ing it, and it must then support all those works of charity and
mercy and all the educational and religious works which in this

country have heretofore been supported by private benev-
olence.16

Senator Hollis at first sought to allow the taxpayer a deduction of

20 per cent, but at the urging of Senator Simmons, the total deductible

amount was reduced to the 15 per cent limit.17 The measure was passed

by the Congress and became the basis for the current charitable con-

tribution section in the internal revenue laws.

Senator Hollis was not the first to recommend to Congress that gifts

to charity be given special tax treatment. In 1913 Congressman Rogers

of Massachusetts sponsored a bill similar to the one enacted in 1917.

Rogers, in seeing the necessity of encouraging charitable giving by
individual citizens, said:

If a man wants to make a gift to charity, he ought to be en-
couraged to so do and not discouraged. He ought to be urged
to make such a gitf rather than be penalized for doing so.

18

Congress rejected Rogers' proposal, but it helped set the stage for the

passage of the charitable contributions amendment in the Revenue Act

of 1917.

Since 1917, the Congress has periodically expanded the charitable

deductions allowed to taxpayers. From a reading of the legislative his-

16 Id. The Senator also presented a number of other editorials, from influential

newspapers, which carried messages of similar import.

wid. at 6729. It should at this point be noted that the Act of 1917 made no

provision for deductions by corporations donating to charities; it also contained no

special limit for gifts to certain "publicly supported" charities (see Int. Rev. Code of

1954, § 170(b) (1) (A)); had no provision for unlimited deductions for cer-

tain individuals (see § 170(b)(1)(c)); and made no provision carrying over excess

contributions made in the taxable year (see § 170(b)(5) ).

18 50 Cong. Rec. 1259 (1913).
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tory 19 of the current law, it is apparent that whenever there has been

a conflict, with one taxpayer being allowed a deduction when another

was not, the Congress has acted to permit both taxpayers a deduction,

rather than neither. As early as 1918, an amendment was added to the

law to permit more charitable organizations to receive benefits from

the provisions governing charitable gift-deductions. The Revenue Act

of 1918 enlarged the charitable deductions section to include gifts to

the special fund for vocational rehabilitation under the Vocational Re-

habilitation Act.20

In the Revenue Act of 1924,21 Congress introduced the unlimited

deduction provision for certain taxpayers who gave more than 90 per cent

of their income in contributions and taxes in the preceeding 10 years.22

In the 1936 Act 23 Congress authorized corporations to deduct their

contributions to qualified charities. The delay in the enacting of the

corporate deduction provision can perhaps be partly attributed to the

myth that gifts by corporations were prohibited or at least disfavored

by the law;24 nevertheless, the 1936 Act allowed corporations a five per

19 Seidman, Legislative History of Federal Income and Excess Profits

Tax Laws (2 vols.; New York: Prentice-Hall, Inc., provides a source of research

material in the development of charitable contributions and deductions under the

internal revenue laws).
20 40 Stat. 619.
21 Sec. 241 (a) (10); Pub. L. No. 176, 68th Cong., Sess. 1, 2, ch. 234, 43 Stat.

253 (June 2, 1924). As modified, this provision appears in § 170(b)(1)(C). This

provision is frequently called the "Philadelphia Nun" provision, because it is said

to have been enacted for the benefit of a woman pledged to poverty under her

religious order. She was unable to make an assignment of her interest in a family

trust that would be effective for tax purposes because of the spendthrift clause. See

I. T. 4035, 1950-2 Cum. Bull. 60; Bittker, Federal Income, Estate and Gift

Taxation, 174, 175 (1964).
22 In 1954 the unlimited deduction section was broadened to permit the un-

limited deduction if gifts in the taxable year and in eight of the preceeding ten years,

when added to taxes, exceeded 90 per cent of net income. Int. Rev. Code of 1954,

§ 170(b)(1)(C). "However specialized its origin, § 170(B)(1)(C) appears to

have attracted more general interest, judging from the esoteric limitations imposed

on it in 1964 by the enactment of § 170(g)." Bittker, supra note 21 at 175.

23 Revenue Act of 1936, 74th Cong., Sess. 2, ch. 690, tit. I, § 23(q), 49 Stat

1648, 1661.

24 The common law rule was that those who managed a corporation could not

disburse any corporate funds for philanthropic or other worthy public causes unless

the disbursement would result in benefit to the corporation. See Hutton v. West

Cork Ry., 23 Ch. D. 654 (1883); Dodge v. Ford Motor Co., 204 Mich. 459, 170

N.W. 668 (1918); Ballantine, Corporations, 228 (rev. ed. 1946). Although

courts have hesitated to overrule the common law position, recent decisions have

found that such gifts can reasonably be found to promote corporate objectives. See

Cousens, How Far Corporations May Contribute to Charity, 35 Va. L. Rev. 401

(1949).
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cent deduction.25 Noteworthy is the political byplay which occurred on

the floor of Congress over which political party should be given credit

for the corporation deduction amendment. Said Republican Congress-

man Treadway:

Finally, the wisdom of the Democratic side recognized the merit

of this amendment, and the reason they did . . . was that the

influence of the President [F.D.R.] did not prevail over the

influence of the mass of the public who wanted this exemption
for charitable institutions. They did not dare stand back of their

President in the final showdown, and this is the reason the

amendment is put in here.26

In support of the amendment, Representative Kramer of California

stated that he was "heartily in favor" of it. "In my State the community

chest and other charitable organizations have been greatly aided by

such contributions, and the amendment recognizes their fine service." 2T

The amendment as passed underscores further the intent of Congress

that charitable contributions are to be encouraged, even if it was neces-

sary to face an intra-party fight between the White House and the Hill.

In 1938 Congressman Reed of New York, speaking in favor of

making certain revokable trusts deductible, said that "if this amendment
is not adopted to encourage these philanthropies, the public is going to

pay much more. It is going to pay millions and millions of dollars."

(emphasis added).28 The amendment was rejected, partly, at least,

due to the fear of Congressman Fred M. Vinson and others, that the

trust provision would give the taxpayer a real tax benefit without giving

any assurance that the charities would receive a material benefit.29 The
discussion involved, in part, illustrates the feeling of Congress that the

purpose of the tax benefits of the charitable deduction provisions is not

to provide a taxpayer with a tax benefit; the purpose is to encourage

giving to charities in order that the charities may receive a benefit. It

seems clear that if the charity is not to receive a material benefit from

the gift, it is not the intent of Congress that the taxpayer be allowed

a deduction. The converse appears to be equally true—if the charity

receives material benefit from the gift, the Congress intended that the

25 Int. Rev. Code of 1954, § 170(b)(2) continues the five per cent limitation

of charitable deductions by corporations. A five year carry-over provision allows a

corporation making larger gifts to deduct them in later years under special, care-

fully controlled conditions. Section 170(b) (5) has a similar provision for gifts by indi-

viduals.

26 79 Cong. Rec. 12424 (1935).
27 79 Cong. Rec. 12423 (1935).
28 83 Cong. Rec. 3070 (1938).
29 Id.
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taxpayer be allowed a deduction from his income of the value of that

gift.

Further evidence of the congressional intent with this portion of

the tax law can be found in Senate Report No. 1567 30 relative to an

attempt by the House to value property given to charities at the donor's

basis, rather than at fair market value.31 The report states:

Representations were made to the Committee by officials of

educational and charitable institutions that the effect of such a

provision would be to discourage the making of charitable gifts

in kind. The Committee believes that charitable gifts generally

ought to be encouraged and so has eliminated this provision

from the House Bill.32

In support of the proposed change, the Ways and Means Committee

of the House of Representatives argued as follows:

If a charitable contribution is made in property other than
money the donor is permitted to deduct the value of the prop-
erty at the time of the gift, and is not limited to the cost of the

property to him. It is, therefore, to the donors advantage to

make contributions in securities and other property which have
appreciated in value and in this way avoid tax upon the un-
realized capital gain. There is no justification in principle for the

allowance of a deduction for the amount of the unrealized

appreciation which has never been included in taxable income.33

The taxpayer-donor receives a deduction for an increase in value of

the property donated, which increase he has never reported for income

tax purposes. It is equally true, however, that the charity has received

something which is worth more than the taxpayers cost or other basis.

Congress evidently felt that the deduction should be the value received

30 75th Cong. 3d Sess. 14 (1938); reproduced in 1939-1 Cum. Bull, (part 2)

779.

31 Treas. Reg. § 1.170-l(c)(l) (1968): "If a contribution is made in property

other than money, the amount of the deduction is determined by the fair market

value of the property at the time of the contribution." This provision provides en-

couragement to donors to give property which has appreciated in value. The donor

is allowed a deduction of the fair market value, but realizes no taxable gain. "A gift

of appreciated property does not result in income to the donor so long as he gives

the property away absolutely and parts with title thereto before the property gives

rise to income by way of a sale." Humacid Co., 42 T.C. 894, 913 (1964). For dis-

cussion of the "fair market value" concept, see Lewis, Income Realization and

Charitable Contributions: The Economics of Altruism, 54 Geo. LJ. 482, 496 (1966).
32 S. Rep. No. 1567, 75th Cong., 3d Sess. 14 (1938); reproduced in 1939-1 Cum.

Bull, (part 2) 779, 789.

33 H. R. Rep. No. 1860, 75th Cong. 3d Sess. 35 (1938); reproduced in 1939-1

Cum. Bull, (part 2) 728, 742.
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by the charity, rather than the cost of the gift to the taxpayer. The

proposal of the Ways and Means Committee was rejected, leaving the

existing Regulations in effect.

In 1952 Congress acted to increase the maximum deduction from

the 1917 limit of 15 per cent to 20 per cent.34 The purpose of this change

in the law was to give 'much-needed relief ... to colleges, hospitals,

and other organizations which are becoming more and more dependent

upon private contributors to enable them to balance their budgets and

carry on their programs." 35 The Finance Committee recognized "[t]he

plight in which many of our educational institutions find themselves at

the present time . . . due to the fact that their endowment income is

inadequate to meet rising costs." 36

Public Law 408,37 enacted in 1956, changed the unlimited deduction

section of the Code 38 in such a manner as to make the period involved

eight of ten rather than the original ten of ten consecutive years enacted

in 1922.39 This new provision was adopted to apply prospectively. In

support of the change, the Finance Committee referred to the old law

as being "too restrictive." This is but another example of the continued

congressional policy of loosening, rather than tightening, the reins on

the charitable deduction provisions of the Code.

The legislative history of the charitable contributions provision of

the Code reflects a gradual growth evidencing a congressional intent

to favor charities by encouraging charitable giving and simultaneously

recognizing the "good works" of the taxpayer. Implicit in the Code is the

fact that the taxpayer is permitted to exercise a great deal of individual

freedom in selecting his favorite charity as the object of his bounty.

The echo of Congressman Rogers' remarks is louder today than when
he first uttered them:

If a man wants to make a gift to charity, he ought to be en-
couraged to do so and not discouraged. He ought to be urged
to make such a gift rather than be penalized for doing so.

40

Judicial Interpretation of Congressional Intent

The courts recognized very early that the purpose of Congress in

enacting the charitable deduction provisions of the revenue laws was

34 Act of July 8, 1952, Pub. L. No. 82-465, 66 Stat. 443; Int. Rev. Code of

1954, § 170 (b)(1)(B).
35 S. Rep. No. 1584, 82d Cong. 2d Sess. (1952).
36 Id
37 Act of Feb. 15, 1956, Pub. L. No. 408, 70 Stat. 15.

38 Int. Rev. Code of 1954 § 170(b)(1)(C).
39 See S. Rep. No. 1584 supra note 35, at 3, for discussion of the 1924 provision.

40 50 Cong. Rec. 1259 (1913).
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to encourage gifts to charity.41 In United States v. Provident Trust Com-

pany 42 Mr. Justice Sutherland stated that the statutory provisions con-

cerning bequests and taxes demonstrate a congressional intent to encour-

age charitable bequests. In the mid-Depression case of Helvering v. Bliss* 3

the Supreme Court clearly expressed its position with regard to the

charitable deductions section of the revenue laws. The Court noted

that Congress, in the Act of 1917, in order to encourage gifts to re-

ligious, educational and other charitable objects, granted the privilege

of deducting such gifts from gross income, with the limit of 15 per cent

of the taxpayer's net income. Mr. Justice Roberts, speaking for the

Court stated:

The exemption of income devoted to charity and the reduction

of the rate of capital gains were liberalizations of the law in the

taxpayers favor, were begotten from motives of public policy,

and are not to be narrowly construed, (emphasis added).44

A few years later the Court again expressed the view that charitable

contribution provisions of the law ought not be given a narrow con-

struction. In Old Colony Trust Company 45 the Court noted that it was
the congressional purpose in the internal revenue laws to encourage char-

itable contributions by allowing charitable deductions by trust estates;

it further noted that to hinder the law's liberal intention might dissuade

potential donors from contribution through the medium of trust estates.46

A number of federal courts have expressly noted that the motive

of Congress was to encourage charitable giving, and that such intention

should be given full effect; a narrow construction of the charity pro-

visions would serve to defeat such intent. These decisions all agree, in

effect, with language found in Estate of Whitehead v. Commissioner:47

"Tax provisions as to charities are begotten from motives of public

policy and are not to be narrowly construed." 48

41 Edwards v. Slocum, 264 U.S. 61 (1924).
42 291 U.S. 272 (1934).
43 293 U.S. 144 (1934).
44 Jd. at 150.

45 301 U.S. 379 (1937).
46 Id. at 384.

47 3 T.C. 40 (1944), aff'd, 147 F.2d 977 (1945).
48 Id. at 48. Expressions of the judicial "policy" of giving liberal construction to

the charity provisions of the Code can be found in the following cases: Faulkner v.

Commissioner, 112 F.2d 987 (1st Cir. 1940); Harrison v. Baker Annuity Fund, 90

F.2d 286 (7th Cir. 1937); Cochran v. Commissioner, 78 F.2d 176 (4th Cir. 1935);

Sheppard v. United States, 361 F.2d 972 (Ct.Cl. 1966); Beggs v. United States, 27

F. Supp. 599 (Ct.Cl. 1939); Bowman v. Commissioner, 16 B.T.A. 1157 (1929).
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It should be noted that the Internal Revenue Service has itself

recognized the congressional intent to encourage charitable contribu-

tions through the use of the federal tax laws. The Service has said:

The charitable contributions section of the 1917 Act was placed
in the statute for the purpose of encouraging contributions to

charitable organizations during the war. ... It was clearly the
intent of Congress to encourage such gifts.49

The Donation of the Use of Property—Deductibility

The Service maintains, and has done so for over twenty years,50

that if a taxpayer permits "a charitable organization to use [his] property

for a limited time, [he] may not deduct the value of its use. Thus . . .

[he] may not deduct the value of the use of [his] land by a church

for a picnic." 51 The Service states that such a gift is not a "payment"

as required by the Code, and that, because there is no payment, there

is no "contribution or gift" within the meaning of the Code.52 The
Code 53 defines a charitable contribution to mean "a contribution or

gift to or for the use of" one of the qualified charitable organizations

defined § 170(c). It does not, therefore, appear that the term "payment"

was intended to be a part of the definition of the term "charitable contri-

bution" within the understanding to be used in enforcing the Codes
provisions.

I.T. 3918, which sets forth die Service position on this question,

provides as follows:

Permission to use and occupy property, granted to an organiza-

tion described in section 23 (o) of the Internal Revenue Code
[of 1939], does not represent a payment made to or for the
use of the organization within the meaning of that section, and
the owner of the property is not entitled to deduct, in his Fed-
eral income tax return, the value of such use and occupancy.54

49 L.O. 1118, II-2 Cum. Bull. 148, 150 (1923). Lewyt Corp. v. Commissioner 349

U.S. 237, 240 (1966). Douglas, J.: "Congress may be strict or lavish in its allowance

of deductions or tax benefits. The formula it writes may be arbitrary and harsh in

its applications. But where the benefit claimed by the taxpayer is fairly within the

statutory language and the construction sought is in harmony with the statute as an

organic whole, the benefits will not be withheld from the taxpayer though they

represent an unexpected windfall."

so See IT. 3918, 1948-2 Cum. Bull. 33.

51 Valuation of Donated Property, supra note 9.

52 Section 170(a)(1) allows as a deduction any charitable contribution "pay-

ment of which is made within the taxable year." (emphasis added).

53 Int. Rev. Code of 1954, § 170(c).

54 1948-2 Cum. Bull. 33.
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The Service, in its explanation for this position, gives no definition of

the term "payment/' but an examination of the legislative history of the

term indicates that Congress intended the word to signify the time at

which the deduction could be taken, and not the event (such as a

presentment) which gives rise to a "contribution."

It apparently was the purpose of Congress in enacting § 23 (o)

and (q) in the Revenue Act of 1938 to put the accrual basis taxpayer

in the same position as the cash basis taxpayer when reporting charitable

deductions; such deductions were to be taken, not when the obligation to

pay accrued, but when the actual payment was made.

It can reasonably be argued, as did Judge Atkins in his concurring

opinion in Norman Petty55 that the language "payment of which is made

within the taxable year" is intended to establish the time when the

deduction is to be taken, and not to answer the question of whether

the transfer of the corpus of the gift constitutes a charitable contribution.

In House Report No. I860,56 quoted by Judge Atkins in Petty, it

was stated:

'Under the various revenue acts the deduction for contributions

is allowed for the taxable year in which the contribution is

made. Hence, a taxpayer on the accrual basis of accounting may
claim that he is entitled to a deduction for the amount of a

charitable pledge in one year, although he does not actually

pay it until a later year, or indefinitely postpones payment. The
doubt and confusion in such cases is aggravated by reason of

the uncertainty and diversity in the law of the various States

on the question as to when the liability of a subscriber to a
charitable fund is fully incurred. In the interest of certainty in

the administration of the revenue laws, it is desirable to dispel

this confusion by enacting a clear and uniform statutory rule to

govern this situation.

The bill provides that the deduction for contributions or

gifts for charitable and other purposes shall be allowed only
for the taxable year in which the contribution is actually paid
regardless of whether the taxpayer is reporting income on the
cash or accrual basis. The allowance of the deduction in the
year when actually paid will provide a clearer rule without
hardship to the taxpayer and will eliminate the uncertainty in

the administration of the deduction/ 67

The House Report provides further that if a charitable contribution "is

made in property other than money the donor is permitted to deduct

the value of the property at the time of the gift*' (emphasis added).58

55 40T.C. 521 (1963).
56 H. R. Rep. No. 1860, 75th Cong., 3d Sess. 19 (1938).
57 40T.C. 521,524 (1963).
58 H. R. Rep. No. 1860, 75th Cong., 3d Sess. 35 (1938).
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It seems clear from these statements of the Committee that the term

"payment," rather than referring to an "event" as such, refers to the

time when the deduction for the gift is to be allowed. The deduction is

allowed in the year in which the transfer is made—when there has been

payment—and not when the mere obligation to pay becomes fixed or

is otherwise incurred. In United States v. Consolidated Edison 59 the

Supreme Court said "'Payment* is not a talismatic word. It may have

many meanings depending upon the sense in which it is used." 60 In

Wasatch Chemical Company 61
it was stated that "[t]he act of payment

for tax purposes, and generally, may be accomplished by the transfer of

funds directly or by check." 62 The Tax Court in Wasatch Chemical held

that the delivery of a five-year promissory note was not payment within

the meaning of § 404 63 of the Code. The court of appeals, reversing,

held that it did constitute payment. In P. G. Lake, Inc. v. Commis-

sioner 64
it was stated that the ordinary and usual meaning of the word

"paid" is "to liquidate a liability in cash." 65
It is believed that when one

incurs a liability to a charitable organization in the form of a promise

to allow use of property, such liability can be liquidated by transfer of

such property to the charity for the period promised.

The language of the House Report quoted above, and the defini-

tions given the terms "payment" and "paid" would seem to indicate that

when Congress used the term "payment" it intended merely to establish

the time when the deduction could be taken.

In explaining its position in I.T. 3918, the Service says:

It is the view of this office that permission to use and occupy
property granted to an organization described in section 23 (o)
of the Code does not represent a payment made to or for the
use of the organization within the meaning of that section. Such
an arrangement does not constitute a gift of property. It is

merely the granting of a privilege for which no charge is

made.66

59 366 U.S. 380 (1961).

eo id. at 391.

6i 37 T.C. 817 (1962), rev'd, 313 F.2d 843 (10th Or. 1963).

62 Id. at 819.

63 Section 404, Int. Rev. Code of 1954 deals with "Deduction for Contributions

of an employer to an employees' trust or annuity plan and compensation under a

deferred-payment plan."

64 148 F.2d 898 (5th Cir. 1945), cert, denied, 326 U.S. 732 (1945).

65 See Helvering v. Price, 309 U.S. 409, 413 (1940); Eckert v. Burnet, 283 U.S.

140, 141, 142 (1931); Quinn v. Commissioner, 111 F.2d 372 (5th Cir. 1940); Slay-

maker Lock Co. v. Commissioner, 18 T.C. 1001, 1006 (1952).

66 1948-2 Cum. Bull. 33, 34.
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The taxpayer and the Service appear to have joined issue, then, on the

question: May permission to use and occupy property constitute a gift

of property the fair market value of which is deductible as a charitable

contribution under the Code when the gift is made to a qualifying

organization?

Treasury Regulations, § 1.170-l(c)(l), recognize the well estab-

lished rule that contributions to be deductible need not be made in

cash, but may be made in property other than cash, with the amount

of the deduction to be the fair market value of the property on the

date of the gift. For the use of property to constitute a gift, it must be

determined that such user constitutes 'property." It appears that the

courts regard the use of property as property. In United States v. General

Motors Corporation,67 the Supreme Court held that where the government

under the Second War Powers Act of 1942 took temporary use of General

Motors' property, held through a leasehold, compensation was required.

The right to occupy the property for a year, a month, or for a series of

years, without reference to actual use, need, or arrangement was said

to have a value. The United States government was required to make

compensation for such occupancy and use.

In many cases the right to use and occupy property has been termed

"property" or "a property right." 08 There are also a large group of

cases which hold that the use of property constitutes "property" or is

at least one of the incidents of property. United States v. Finn 69 held

that the United States government would have to pay for the use of an

airplane which it had wrongfully taken from the owner. The amount to

be paid was the fair rental value of the plane for the period used. The
use of the plane was said to constitute a "taking" of property for which

compensation must be made under the fifth amendment. In Orr v. United

67 323 U.S. 373 (1945).

68 The right to use and occupy property has been termed "property" or "a prop-

erty right": Superior Bath House Co. v. McCarrol, 312 U.S. 176 (1941), (The priv-

ilege of use is only one attribute among many of the bundle of privileges that make
up property or ownership.); Washington v. Roberage, 278 U.S. 116 (1928),

(The right to devote land to any legitimate use is property within the protection

of the Federal Constitution.); Buchanan v. Warley, 245 U.S. 60 (1917), (Property

includes the right to acquire, use and dispose of the physical thing; it includes the

free use, enjoyment, and disposal of one's acquisitions without control or diminution

except by the law of the land.); In Re Crook, 219 F. 979 (W.D. Wash. 1915),

(Property includes the exclusive right of possession, enjoyment, and disposal of the

object.); United States v. Graham, 96 F. Supp. 318 (S.D. Cal. 1951), (Property is a

word of broad meaning and may reasonably be construed to include obligations,

rights, and other intangibles, as well as the physical thing. )

.

69 127 F. Supp. 158 (S.D. Cal. 1954).
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States 70
it was said that "property" is a bundle of rights and duties; the

right to use the property is one of the most valuable attributes of prop-

erty. Thus, it appears that the courts, if not the Service itself, regard

the use of property to be property, at least within the meaning of the

Federal Constitution.71

In IX 3918 the Service says that the grant of permission to use

property does not constitute a "gift of property
." 72 From the language

of a number of courts, it can be concluded that such permission does

indeed constitute property. It is undoubtedly true that by freely granting

permission to use property, the grantor can be making a "gift" as re-

quired by § 170.

In Edson v. Lucas 73 the Eighth Circuit stated the requirements of

a gift as follows:

[T]here is not complete harmony in the decisions as to the re-

quirements necessary to constitute a valid gift inter vivos, but
certain of the essential elements are not disputed. There must
be a donor competent to make a gift, a clear and unmistakable
intention on his part to make it, a donee capable of taking the

gift, a conveyance, assignment, or transfer sufficient to vest legal

title in the donee, without power of revocation at the will of

the donor, and a relinquishment of dominion and control of the

subject matter of the gift by delivery to the donee, (emphasis
added).74

A donor of the use of his property can convey to a charitable donee

such rights as would meet the requirements of a gift. At times it may
be difficult to determine if a "gift" has been made under the Code. For

example, when a corporation gives to the widow of its former president

a stipend, whether it is excludable from income under § 102 of the Code
as a gift, or is includible under § 61 as income has caused the federal

courts considerable difficulty. There can be little doubt, however, that

when a taxpayer donates the use of his property to a charity without

70 343 F.2d 553 (5th Cir. 1965).
71 Bellows v. Commissioner, 26 CCH Tax Ct. Rep. 978 (1967) allowed the

owner of an apartment building a § 162 business expense for the rental value of an

apartment unit occupied by the manager. The court stated, inter alia, that where

property is used to pay for an item, the transaction gives rise, not only to a de-

duction, but also to realization of income on such use of property.

72 1948-1 Cum. Bull. 33, 34.

73 40 F.2d 398 (8th Cir. 1930).

7* Id. at 404. For various definitions of the elements necessary to constitute a

gift, see, Blair v. Rasseter, 33 F.2d 286 (9th Cir. 1929); Bingham v. White, 31 F.2d

574 (D. Mass. 1929); Ratterman v. Lodge, 13 F.2d 805 (8th Cir. 1926); Parrott v.

Noel, 8 F.2d 368 (E. D. Va. 1925); Miller v. Herzfeld, 4 F.2d 355 (3d Cir. 1925).
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charge, he is making a gift—something considerably more than "the

granting of a privilege for which no charge is made."

Mattie Fair,75 Sullivan v. Commissioner,79 and Passailaigue v. United

States 77 demonstrate the reluctance of the federal courts to deny a

deduction where the taxpayer has in fact transferred the use of his

property, even if only for a limited time.

It is important to note that Fair, Sullivan, and Passailaigue involved

"use" of real property; "Where the use of personal property has been

involved, the Commissioner has fared much better/* 78 The cases in-

volving personal property involved attempts by the taxpayer to deduct

depreciation of vehicles used in service for charitable purposes. When
one considers the full import of the Fair, Sullivan, and PassaiMgue

cases, however, it appears that the taxpayer who relinquishes control

over his vehicle and thereafter seeks a deduction for the rental value

thereof, may well be permitted such a deduction by the federal courts.

Sullivan

In Sullivan, the taxpayer owned certain real property which she

conveyed, without consideration through a "straw man" to the American

Red Cross for use by it for the duration of World War II, or until it

ceased to be used as headquarters for the local Red Cross chapter.

Upon termination, the property would revert to the taxpayer. The donor

claimed deductions for charitable contributions in 1942 and 1943 of the

fair rental value of the property. The Commissioner disallowed the

deductions, but the Tax Court was of the opinion that the Red Cross

was "given a present, immediate, irrevocable interest in the property

of indefinite duration." 79 It was determined that the donor was entitled

to a deduction, in 1942, of the fair rental value of the property for that

year. The deduction sought for later years was denied on the ground

that the gift in 1942 was a completed gift in that year.80

75 27T.C. 866 (1957).
76 16T.C. 228 (1951).
77 224 F. Supp. 682 (M.D. Ga. 1963).
78 See the excellent article by Eliasberg, Section 170: Recent Developments on

"What" "When" and "How Much" of Charitable Giving, 44 Taxes 418, 436 (June

1966).
79 16 T.C. 228, 231 (1951).
80 Id. The gift was that of a determinable fee and therefore was an estate in

land—property in any sense of the word. Perhaps Mrs. Sullivan should have sought

a deduction in 1942 of the full rental value of the property for the duration. Of

course, to do so it would have been necessary to know when the use by the Red

Cross would actually cease.
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It appears that despite the court's unwillingness to concede fully

that the transfer constituted a gift of the rental value of the property

during the years in question, the ultimate disposition of the case implied

tacit recognition of such a view. The Code requires that the gift must

be "paid" within the taxable year for the taxpayer to be entitled to a

deduction. In Sullivan, the 'payment" was made when the conveyance

was made; it was at that time that Mrs. Sullivan needed to determine

the value of the gift she had given.

Mattte Fair

In 1957 the Commissioner was again faced with a taxpayer who
wished to be allowed a deduction for a gift of the use of property for

an indefinite period of time. Mattie Fair 81 involved a conveyance with-

out consideration to the charitable Fair Foundation of the perpetual

right to build and maintain an additional five stories on an existing two-

story building owned by the taxpayers. The instrument of conveyance

recited the intention of the taxpayers to grant to the Foundation the

perpetual right to erect, maintain, own, and use the additional floors.

Ownership of the building, however, was retained by the donors, who
sought a charitable deduction for the gift. The Commissioner denied

the deduction, implicitly relying upon I.T. 3918. The Tax Court held

that that which was given constituted a charitable contribution within

the meaning of § 23 (o) of the 1939 Code, and as such, the value thereof

was deductible within the limits of the Code.

The Court did not specifically mention I.T. 3918 in reaching its

decision. It appears that the basis of the Commissioner s argument was
that the rights and interests conveyed did not constitute property. The
opinion of the Tax Court states:

We cannot agree. Property is the sum of rights and powers inci-

dent to ownership. The right to use the airspace superjacent to

the ground is one of the most valuable rights connected with
the ownership of land since the value of commercial property
consists almost exclusively of the right of the owner to erect

business and industrial structures thereon. The sale or lease of

superjacent airspace is not at all uncommon in large cities. . . .

[T]here does not seem to be any policy of the law prohibiting

these transactions and their validity has been recognized. . . .

[I]n view of the foregoing and the fact that the rights and
interests conveyed gave the Foundation a present irrevocable

interest in the property. . . . We hold that the conveyance of

the rights and interests named in the written instrument was

81 27 T.C. 866 (1957), acquiesced in Cum. Bull. 4.
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a gift within the contemplation of section 23 (o) of the 1939

Code, (citations omitted).82

The Tax Court, it appears, is of the opinion that where the taxpayer

gives something less than absolute ownership of property—when he

gives a "right or incident of ownership—he is entitled to a charitable

deduction under the Code.

Passailaigue

In 1963 before the United States District Court of the Middle District

of Georgia, the question was again litigated. Passailiague v. United States 83

is a case which states express disapproval of the Service's present posi-

tion. Jack Passailaigue leased certain property, with a rental value of

$250 per month, to the Youth Craft Shop, Inc., an organization qualify-

ing under § 170(c) of the Code. The written lease contained the usual

covenants, with the proviso that the property was limited in use to

charitable, educational, and eleemosynary purposes. The instrument pro-

vided that the Shop would have use of the property rent-free. The

lease provisions gave the charity much less assurance of continued use

than existed in either Mattie Fair or Sullivan. Youth Craft was to have

use of the property until such time as the landlord desired to retake

possession of the premises and evidenced such desire to terminate the

lease by providing Youth Craft with fifteen days written notice that the

use and occupancy by Youth Craft was to terminate.84 The Commis-
sioner based his denial of the deduction on the ground that since the

taxpayer did not part with the title to his property, but granted only

the use and enjoyment of the property under the lease, no gift was made,

but rather, "[i]t was merely the granting of a privilege." 85

The court rejected the Commissioners position, concluding that

the "intent of Congress referred to by the Supreme Court in Bliss 86 and
Pleasants 87 embraces the circumstances of this transaction and . . . the

charitable gift made by the taxpayer is clearly a deductible donation

within the meaning of § 170 of the Internal Revenue Code." (footnotes

added).88 While the vehicle of gift took the form of a lease, the court

indicated that the substance of what was accomplished and not the form
was the important consideration. There was a transfer of a valuable right

to use the property.

82 /d. at 872.
83 224 F. Supp. 682 (M.D. Ga. 1963).
84 Id. at 683.

85 Id. at 684.

86Helvering v. Bliss, 293 U.S. 144 (1934).
8T United States v. Pleasants, 305 U.S. 357 (1939).
88 Passailiague v. United States, 224 F. Supp. 682, 687 (M.D. Ga. 1963).
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The court considered carefully the Commissioner's contention that

the gift involved was not such as to qualify as a 'contribution or gift"

within the meaning of § 170. The court stated that

"Property" is more than just the physical thing—the land, the

bricks, the mortar—it is also the sum of all the rights and powers
incident to ownership of the physical thing. It is the tangible

and the intangible. Property is composed of constituent ele-

ments and of these elements the right to use the physical thing

to the exclusion of others is the most essential and beneficial,

(emphasis supplied by the court).89

The district court continued its assault on the Service position by
comparing the Commissioner's argument with an argument that the

right to remove the oil from an oil well is "merely" a privilege, with

the only real important thing being ownership of the hole in the ground.

The court said that there is "equal logic" in both arguments.90

The Passailaigue court was expressly of the opinion that I.T. 3918

had been overruled in Sullivan. In Sullivan "the Court carried out the

broad intent of Congress to encourage charitable contributions and of

liberally construing the charitable donations provisions of the Revenue

Code." 91

The Service has acquiesced in Sullivan and Mattie Fair,92 but has

declined to change its published position on the question of gifts of

the use of property even in the face of Passailaigue.

The Use of Personal Property

"The Commissioner has lost every case in which he has attempted

to deny a taxpayer the fair rental value of real property which the tax-

payer has made available to a section 170 organization." 93 But, "[w]here

the use of personal property has been involved, the Commissioner has

fared much better." 94 In the cases of Orr v. United States 95 and Mitchell

v. Commissioner 96 the donors were denied deductions for depreciation

and maintenance expenses on their automobiles and other vehicles which

were used in work for charitable causes. In each case the taxpayer was

89 Id. at 686.

80 Id.

9i Id. at 687.

92 1951-1 Cum. Bull. 3; 1957-2 Cum. Bull. 4.

93Eliasberg, Section 170: Recent Developments on "What" "When" and "How
Much" of Charitable Giving, 44 Taxes 418, 435 (June 1966).

94 Id. at 436.

95 226 F. Supp. 809 (M.D. Ala. 1963), affd, 343 F.2d 553 (5th Cir. 1965).

96 42 T.C. 953 (1964).
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performing a service for the charity and used the vehicle in that cause.

As such, the taxpayer-donors did not relinquish control over their ve-

hicles, but instead personally used the vehicles, and sought deductions

for the depreciation, prorated to such use.97 In Orr, the court of appeals

recognized the deductibility of gifts of the use of property, and expressed

approval of the Sullivan, Mottle Fair, and Passailaigue cases. The court

declined to allow the deduction, however, because the taxpayer, rather

than the charity had actual use of the vehicles. Mr. Orr, in fact, did not

seek a deduction for the rental value of the vehicle while it was in the

use of the charity. Rather, he sought to deduct the depreciation. De-

preciation, said the court, is "not a payment', not a transfer of money
or property." 98 Since the charitable organization had neither control nor

possession of the vehicle, ".
. . we cannot hold that, for purposes of

a charitable deduction, the church was using the taxpayer's vehicles." 99

This language appears to imply that if the taxpayer had relinquished

control over his vehicle—personal property—he may well have been al-

lowed a charitable deduction therefor. The Mitchell case, decided by
the Tax Court, was of similar import. There, the court held that de-

preciation did not constitute a payment, was not an out of pocket

expense or expenditure. Depreciation was characterized as a decrease

in value.100 Clearly, it was not the intention of the Congress to grant

deductions where the charity has realized no value from the transaction.

Depreciation being characterized as a decrease in value, denial of such

a deduction is probably proper. There does not appear to be good reason

in law, however, for denial of a deduction for the fair rental value of

personal property the use of which is granted to charitable organizations.

It should be noted that § 170 cases are not the only ones wherein

deductions for depreciation are denied. In Gordon v. Commissioner 101

it was held that depreciation of an automobile used to transport the

taxpayer's infant son to a doctor did not constitute "payment," "expenses

97 Section 167 of the Code allows a deduction for the depreciation expenses of

property used in a trade or business or for the production of income. Since the

property involved in Orr and Mitchell was not used in a "trade or business" or for

the production of income, it appears that the theory upon which the taxpayers

sought a deduction was erroneous. Furthermore, it appears, even had the property

been used in a trade or business once its use had been devoted to charitable pur-

poses, the reason for depreciation is no longer present, i.e., used in a trade or business

unless such charitable user is regarded as a permissible extension of trade or business

use.

98 Orr v. United States, 343 F.2d 553, 556 (5th Cir. 1965).

99 Id. at 555.

100 42 T.C. 953, 973 ( 1964).
1oi37T.C. 986 (1962).
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paid," or "amounts paid" in order to be deductible as medical expenses

under § 213.102 This case contrasts with Sanford H. Weinzimer,10*

wherein it was held, inter alia, that depreciation of an automobile used

by the taxpayer in physical therapy and for income production was

deductible, with the Commissioner merely arguing as to the amount of

the deduction.

There is clearly an analogy between gifts of the use of real property

and gifts of the use of personal property. In both cases the taxpayer-

donor has given a valuable right of user to the charity, and the intent

of Congress appears, in both cases, to warrant an allowance of a deduc-

tion for such a gift. The Orr and Mitchell cases seem to have reached

correct results on their facts; it seems it was not the intent of Congress

to allow deductions for such intangibles as depreciation. Had the tax-

payers in those cases sought deductions for the rental value of the ve-

hicles, it is reasonable to assume that the courts would have approved

such deductions.

The district court in Passailaigue stated that "It is our view that

in the Sullivan case the Tax Court clearly overruled the Commissioner's

ruling in ( I.T. ) 3918 . . .
." 104 Passailaigue creates the prospect of an

interesting new dimension in the area of gifts of the use of personal

property. Where a written lease is executed between the donor and the

charitable donee and the donee is granted a "property" right in the use

of the chattel such as an automobile, airplane, boat, trailer, etc. the

doctrine announced in Passailaigue may well serve as a springboard

into a greater era of charitable giving.

Pandora's Box—The Gift of Personal Services

Where a taxpayer donates his time and energy for charitable causes,

such efforts have a real value to the recipient, which can be measured

in dollars and cents. The Service has long held, however, that the value

of such services does not constitute a gift of money or property, and

hence, the taxpayer is entitled to no deduction.105 This policy was first

102 Section 213, Int. Rev. Code of 1954 provides that there shall be allowed as a

deduction the amount by which the amount of the expenses paid during the taxable

year for medical care of the taxpayer, his spouse, or dependents exceeds 3 percent of

the adjusted gross income.

103 17 CCH Tax Ct. Rep. 712 (1958).

104 224 F. Supp. 682, 687 (M.D. Ga. 1963).

!05Treas. Reg. § 1.170-2(a)(2) (1968): "No deduction is allowable for con-

tributions of services. However, unreimbursed expenditures made incident to the

rendition of services to an organization contributions to which are deductible may
constitute a deductible contribution."
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announced in O.D. 712 (1920),106 which stated that contributions for

purposes of tax deductions mean gifts of property or money, and not of

services.

This position raises a number of interesting questions which should

be considered in an evaluation of § 170. One such question arose in the

case of Hilla Rebay 107 where the taxpayer contributed certain paintings

of her own creation to qualified charities. The litigation was over the

amount of the deduction to which the donor was entitled. It apparently

was not disputed that the donor was entitled to some deduction for the

gift made. Clearly, however, the gift consisted primarily of the donor's

services. The value of the canvas consisted of the personal efforts of the

donor in creating the object of the gift.
108

An interesting question would arise if a popular recording artist

donated to a charity all of his right, title, and interest in a recording

which he had made. Such a gift, of course, would be of value to the

charity, and no doubt give rise to substantial income. Under the Service

prohibition, however, it would appear that no deduction would be al-

lowed to the artist, who has, in essence, contributed a service to the

charity. Under the rationale of Rebay, however, it appears that the

Service would be overruled if it disallowed a deduction for the gift.

Another question arises where one considers the value of services

other than those which can be reduced to the record or canvas or the

film. What of, for example, the gift by an attorney of his time in pre-

paring legal papers for a charitable organization. The charity receives

value; but for this contribution of time, skill and knowledge it would

have to pay. It appears that such a gift is within the intent of Congress,

which, through § 170, is seeking to encourage charities and charitable

giving. The Service, however, would deny the attorney a deduction for

the value of his time. Mertens states that "[e]ven if a deduction is per-

mitted for the value of legal services rendered to a charity, the taxpayer

has the burden of showing that he performed the services in the taxable

year." 109

In rulings related to the prohibition of deductions for gifts of per-

sonal services, the Service has said that where the taxpayer donates his

blood to the American Red Cross for a transfusion, he is rendering a

service, and therefore not entitled to a deduction.110 The blood is "prop-

erty," and the transfer of it can surely be construed as a "payment."

1063 Cum Bull. 188 (1920).
107 22 CCH Tax Ct. Rep. 181 (1963).
108 Accord, Kuderna v. Commissioner, 24 CCH Tax Ct. Rep. 749 (1965).
i°9 5 Mertens, Law of Federal Income Taxation § 31.05, n.54 (1963).
no Rev. Rul. 162, 1953-2 Cum. Bull. 127.



350 MISSISSIPPI LAW JOURNAL [vol. xl

Nevertheless, the Service has denied a deduction. When a man or woman
donates blood, the charity receiving it is materially benefitted, and a

deduction for the value of that received would appear to be within the

spirit of § 170. A related question which has arisen involves donations

by newspapers of space for advertising by charitable organizations.

Service policy is to deny deductions for such contributionsm although

the charity in fact receives material and measurable benefit from the gift.

Conclusion

For well over fifty years the Service has attempted to deny deduc-

tions in cases where the taxpayer gives the charity the temporary use

of his property. The Service argues that the "gift" is only the granting

of a privilege, for which no deduction is allowed. In support of this

argument, it has been said that the taxpayer-donor does not give title

to the property, and because title does not pass, a deduction should not

be permitted. There is no "payment."

The Courts have held that "property" consists of something less

than the tangible. "Property" can and does consist of rights in the

tangible—rights to buy, sell, use, occupy, and enjoy that which is tan-

gible. The Tax Court and federal district court recognize that when
a taxpayer makes a gift of a portion of his "property" he is entitled to a

deduction for the value of that gift.

It may develop that the Congress will change § 170 to conform to

the Service position. This it has not chosen to do. It may be argued that

because Congress has never explicitly overruled I.T. 3918, it must agree

with that view. However, Congress has taken no steps to overrule the

Tax Court or district court in the cases which overrule I.T. 3918.

It has been continued congressional policy to use the revenue laws

to encourage charitable giving. This policy, when read into the language

of the Code, indicates that gifts of the use of property to qualifying

organizations should give rise to charitable deductions.

It would seem that while I.T. 3918 has been judicially shot down
it continues to have substantial vitality, because it continues to represent

the position of the Service.

The Service does an excellent job of administering the Code. How-
ever, where the courts have interpreted the Code in a manner which

is inconsistent with the Service position, it should be the first to inform

taxpayers of the change. The complexities of tax law and the heavy

incidence of taxation dictate that the Service fully inform taxpayers in

every respect in order that they might file their returns knowledgeably.

m Rev. Rul. 57-462, 1957-2 Cum. Bull. 157.
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AND THE FEDERAL GOVERNMENT), AND THE
JURISDIDICTIONAL CONFLICT OVER THE
ROUNDARYRETWEEN STATE AND FEDERAL
AUTHORITY IN THE GULF OF MEXICO

Jean Rand Richey *

It is the purpose of this paper to discuss oil and gas leasing in the

Gulf of Mexico by agencies of the States of Alabama, Mississippi, and

Louisiana, and of the United States Government. Such a discussion

necessarily includes an examination of the tidelands legislation as it now
exists, i.e., the Submerged Lands Act and the Outer Continental Shelf

Lands Act, since these Acts form the basis of federal-state jurisdiction

in the Gulf. The second portion of the article will compare the compo-

sition, functions and powers of the public leasing authorities in these

three states and of the federal government. The concluding section will

discuss the state-federal boundary question, which is the main jurisdic-

tional problem connected with oil and gas leasing in this area, with

particular emphasis on the present status of the litigation between the

littoral states and the federal government. It is beyond the scope of

this paper to discuss the jurisdiction of other federal agencies over the

surface waters of the Gulf of Mexico, and these will be mentioned only

briefly.

I. Legislative Basis of Jurisdiction

On May 22, 1953, Congress passed the Submerged Lands Act 1

which divided title to offshore submerged lands between the coastal

states and the federal government. It was implemented a few months

later by passage of the Outer Continental Shelf Lands Act of August

7, 1953,2 which established federal administration of the submerged

* B.A., J.D., LL.M., Research Associate, Legal Institute of Agricultural and
Research Development, School of Law, University of Mississippi.

167 Stat. 29 (1953), 43 U.S.C. §§ 1301-15 (1964). See generally, Wright,

Jurisdiction in the Tidelands, in Oil and Gas Operations: Legal Considerations

in the Tidelands and on Land, 20 (R. Slovenko ed. 1963); 1 Shalowitz, Shore and

Sea Boundaries, U. S. Dep't. of Commerce and Coast and Geodetic Survey Publi-

cation 10-1, 115 (1962-64).

2 67 Stat. 462-470 (1953), 43 U.S.C. §§ 1331-1343 (1964).
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lands of the continental shelf (seaward of the state boundaries)

retained by the United States, with emphasis on mineral leasing and

development.

The purpose of the Submerged Lands Act was to return to the

coastal states a portion of the seabed underlying the marginal sea and

title to which the Supreme Court had in several previous decisions3

ruled as vesting in the United States. Section 3(a) 4 of the Act, the

granting clause, provides that "(1) title to and ownership of the lands

beneath navigable waters within the boundaries of the respective States,

and the natural resources within such lands and waters, and (2) the

right and power to manage, administer, lease, develop, and use the said

lands and natural resources all in accordance with applicable State

laws . . . are . . . recognized, confirmed, established, and vested in and

assigned to the respective States . . .
." Under paragraph (b) of this

section the United States releases and relinquishes unto the states all

right, title and interest of the United States in all of said lands and

natural resources thereof. It is further provided, in paragraph (c), that

all state leases in effect on June 5, 1950, are validated and continue in

force for their full term.

Section 4 5 of the Act provides that the seaward boundary of each

original coastal state is confirmed "as a line three geographical miles

distant from its coast line," and any state admitted subsequent to the

formation of the Union may similarly extend its seaward boundary. The
last sentence of this section is in the nature of a saving clause, and
provides as follows:

3 See United States v. California, 332 U.S. 19 (1947); United States v. Louisiana,

339 U.S. 699 (1950); and United States v. Texas, 339 U.S. 707 (1950), in which
the Court enunciated the doctrine of federal, rather than state, paramount rights in

the submerged lands offshore. Thus, prior to the adoption of the Submerged Lands
Act in 1953, there was no authorization for oil and gas leasing in the submerged
waters of the United States continental shelf, outside of inland waters. The Sub-
merged Lands Act of 1953, together with the Outer Continental Shelf Lands Act of

1953, provided such authorization to both state and federal governments. President

Truman's Proclamation on the Continental Shelf issued in 1945 did not provide for

leasing of the subsoil and seabed of the continental shelf, since only Congress had
the power to do this. Although the Mineral Leasing Act of 1920 (30 U.S.C. §§ 181,

et seq. (supp. 1968)) authorizes the Secretary of Interior to lease lands owned by

the United States for development and production of oil, gas and certain other

minerals, it was held that offshore submerged lands are not covered by this law.

Justheim v. McKay, 229 F.2d 29 (D.C. Cir. 1956), cert, denied, 351 U.S. 933 (1956).

4 67 Stat. 30 (1953), 43 U.S.C. § 1311 (a) (1964).

5 67 Stat. 31 (1953), 43 U.S.C. § 1312 (1964).
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Nothing in this section is to be construed as questioning or in

any manner prejudicing the existence of any state's seaward
boundary beyond three geographical miles if it was so provided

by its constitution or laws prior to or at the time such State

became a member of the Union, or if it has been heretofore

approved by Congress, (emphasis added).

Both §§ 3(a) and 4 must be construed in the light of § 2 (a), (b),

and (c) 6 which define, respectively, "lands beneath navigable waters,"

"boundaries/' and "coast line."

Section 2(a) 7 includes three types of lands in its definition of

"lands beneath navigable waters": first, lands beneath non-tidal waters,

up to the ordinary high water marks as "heretofore or hereafter modi-

fied by accretion, erosion, and reliction"; second, "lands permanently

or periodically covered by tidal waters up to but not above the line

of mean high tide and seaward to a line three geographical miles

distant from the coast line of each such State and to the boundary line

of each such State where in any case such boundary as it existed at

the time such State became a member of the Union, or as heretofore

approved by Congress, extends seaward (or into the Gulf of Mexico)

beyond three geographical miles"; and third, "all filled in, made, or

reclaimed lands which formerly were lands beneath navigable waters,

as hereinabove defined."

There has been no serious question regarding the first classification

described above since any doubt concerning the title to that character

of navigable water beds was resolved in the landmark case of FoUards

Lessee v. Hagan,8 which established the rule that the states own the

beds of all navigable waters which lie within their boundaries.

The primary concern of Congress at this time was with the second

classification of lands, i.e., the so-called "tidelands," or lands beneath

tidal waters seaward from the coast. Under this section "lands beneath

navigable waters" include such "tidelands" out to a distance of three

geographical miles from the coast or further if the boundary of a state

extended beyond three geographical miles at the time it became a

member of the Union, or as heretofore approved by Congress. This

grant was limited in § 2(b),9 which defined the term "boundaries"

as follows:

The term "boundaries" includes the seaward boundaries
of a State or its boundaries in the Gulf of Mexico or any of the

667 Stat. 29 (1953), 43 U.S.C. § 1301 (a)-(c) (1964).
7 67 Stat. 29 (1953), 43 U.S.C. § 1301 (a) (1964).
8 44 U.S. (3 How.) 212 (1845).

9 67 Stat. 29 (1953), 43 U.S.C. § 1301 (b) (1964).
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Great Lakes as they existed at the time such State became a
member of the Union, or as heretofore approved by the Con-
gress, or as extended or confirmed pursuant to section 4 hereof
but in no event shall the term "boundaries" or the term "lands
beneath navigable waters" be interpreted as extending from the
coast line more than three geographical miles into the Atlantic

Ocean or the Pacific Ocean, or more than three marine leagues10

into the Gulf of Mexico, (emphasis added).

This section places a definite limitation on distance from the coast line

to which the Act will apply, namely, three marine leagues (nine

nautical or geographical miles ) for states bordering the Gulf of Mexico.

Thus the effect of the Act was to confirm in the states bordering

the Gulf of Mexico ownership of submerged lands to a distance of three

geographical miles from the coast line of each such state, with the

privilege of proving that its boundary line as it existed at the time it

became a member of the Union, or as heretofore approved by Con-

gress, extended further into the Gulf; but, in any event, the grant was

limited to three marine leagues (nine nautical or geographical miles)

into the Gulf of Mexico. However, the Act does not ipso facto grant a

state submerged land rights of three marine leagues in the Gulf; this is

merely the maximum grant in this area. As to the method of perfecting

claims for extended seaward boundaries, the Act does not provide.

It was stated by Senator Cordon during the Senate discussion of the

Act: "It [determination of boundaries] is a matter for the courts to

determine, or for the United States, through Congress and the legisla-

tive organizations of the several States, to reach an agreement upon.

The pending bill does not seek to invade either province."11

The Act does not specify exactly how the three miles of marginal

sea is to be measured. It does indicate (in §§ 2(a)(2), 2(b), and 4)

that the seaward boundary of the state is to be measured from the

coast line of each state. Section 2(c) 12 defines "coast line" as a com-

posite of "the line of ordinary low water along that portion of the

coast which is in direct contact with the open sea and the line marking

the seaward limit of inland waters." Unfortunately, the term "inland

waters" is not defined in the final version of the Act, although, as first

written, the Senate Resolution13 defined "inland waters" to include

All estuaries, ports, harbors, bays, channels, straits, historic

bays, and sounds, and all other bodies of water which join the

open sea.

10 A marine league equals 3 nautical, or geographical miles,

n 99 Cong. Rec. 2620 (1953).
12 67 Stat. 29 (1953), 43 U.S.C. § 1301 (c) (1964).
13 S. Rep. No. 133, 83rd Cong., 1st Sess. 14 (1953).
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This language, however, was deleted in committee because of the

belief that "the question of what constitutes inland waters should be

left where Congress finds it/'
14 It was therefore left to the courts to

interpret the meaning of this ambiguous but crucial phrase, and this

omission has given rise to federal-state offshore boundary disputes,

many of which remain unsettled.

Under the Submerged Lands Act the United States retains all its

rights to regulate and control the lands and navigable waters granted

to the states for the constitutional purposes of commerce, navigation,

national defense, and international affairs.
15 Also, the United States,

in time of war or for national defense purposes, reserves the prior right

to purchase all or a portion of the natural resources of such lands, or

to acquire and use said lands by paying just compensation to the

states. 16

Section 9 17 of the Act reserves to the United States the natural

resources of that portion of the subsoil and seabed of the Continental

Shelf lying seaward and outside of the area of lands granted to the

states and confirms to the United States jurisdiction and control over

such resources.

The Outer Continental Shelf Lands Act18 affirmed the reservation

in the Submerged Lands Act by declaring that the subsoil and seabed

of the outer Continental Shelf belong to the United States and are

subject to the jurisdiction, control, and power of disposition of the

federal government. The term "outer Continental Shelf"19 means all

" S. Rep. No. 133, 83rd Cong., 1st Sess. 18 (1953).

The report of the Senate Committee on Interior and Insular Affairs on the

Submerged Lands Act gave this explanation for its deletion:

"The words 'which include all estuaries, ports, harbors, bays, channels, straits,

historic bays, and sounds and all other bodies of water which join the open sea'

have been deleted from the reported bill because of the committee's belief that the

question of what constitutes inland waters should be left where Congress finds it.

The committee is convinced that the definition neither adds nor takes away anything

a State may have now in the way of a coast and the lands underneath waters behind

it," S. Rep. No. 133, 83d Cong., 1st Sess. 18 (1953).

15 67 Stat. 32 (1953), 43 U.S.C. § 1314(a) (1964).

16 67 Stat. 32 (1953), 43 U.S.C. § 1314 (b) (1964).

17 67 Stat. 32 (1953), 43 U.S.C. § 1302 (1964).

18 67 Stat. 462 (1953), 43 U.S.C. § 1332 (a) (1964). For an excellent discus-

sion of the Outer Continental Shelf Lands Act of 1953 and the jurisdiction of the

Secretary of Interior to administer the leasing provisions thereunder, see O. Stone,

"Legal Aspects of Offshore Oil and Gas Operations," 8 Natural Resources J. 478

(1968).

19 67 Stat. 462 (1953), 43 U.S.C. § 1331(a) (1964).
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submerged lands lying seaward and outside of the area of lands

beneath navigable waters quitclaimed to the coastal states under the

Submerged Lands Act.

The Act provides 20 that the Secretary of the Interior shall control

oil and gas leasing of the seabed of the outer Continental Shelf. Provi-

sion is also made for the validation and maintenance of prior leases

granted by the states covering submerged lands of the outer Continental

Shelf.21

In the event of a controversy between the United States and a

state as to whether or not lands are subject to the provisions of the

Act, the Secretary of the Interior is authorized, with the concurrence

of the Attorney General of the United States, to negotiate and enter into

agreements with the state regarding operations under existing mineral

leases and payment and impounding of rents, royalties, and other sums

payable thereunder, or regarding the issuance or non-issuance of new
mineral leases pending the settlement or adjudication of the contro-

versy.22

II. State Leasing Authorities (Alabama,

Mississippi, Louisiana)

A. Title of Agency and Composition

In Alabama the Director of Conservation, on behalf of the state, is

authorized to lease, for the exploration, development and production of

oil and gas, any submerged lands in the Gulf of Mexico within the

historic seaward boundary of the state, which is declared to extend sea-

ward six leagues from the land bordering the Gulf. Such lands are

supervised and managed by the Department of Conservation.23

In Mississippi, the leasing of state-owned submerged land in the

Gulf is under the control of the State Mineral Lease Commission, which

is composed of the Governor, Attorney General, State Land Commis-

sioner, Treasurer, and the State Oil and Gas Supervisor. The Governor

is chairman and the Attorney General is secretary of the Commission.24

All leases and contracts dealing with oil and gas exploration and

development must be approved by the Governor and at least two other

members of the Commission. The Governor and any two other mem-
bers shall constitute a quorum, and all contracts, proposals, leases, etc.,

20 67 Stat. 464 (1953), 43 U.S.C. §§ 1334-1343 (1964).

2167 Stat. 465 (1953), 43 U.S.C. § 1335 (1964).
22 67 Stat. 467 (1953), 43 U.S.C. § 1336 (1964).
23 Ala. Code tit. 26 §§ 179(56-i) and 179(56-Z) (1958).
24 Miss. Code Ann. § 5947 (1956).
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shall be acted upon by resolution duly spread upon the minutes, show-

ing the vote of each member present. The minutes must be signed by

the Governor as Chairman and the Attorney General as Secretary.25

The state leasing agency in Louisiana is designated by statute as

the State Mineral Board, composed of the Governor and seventeen

members appointed by him. Nine members constitute a quorum. The
Governor is ex officio chairman, and his vote determines the issue in

case of a tie.
26

B. Meetings

The Mississippi Mineral Lease Commission does not have any

regular meetings prescribed by law and the usual procedure to initiate

a meeting is to contact one of the members of the Commission. The
Governor, as Chairman, is the one who will call the meeting and, of

course, the logical one to contact. His is also the only necessary vote

on the Commission.

The Louisiana State Mineral Board also is not required to hold

regular meetings but meets at the call of the Governor27 and, although

by statute its domicile is at the state capitol,28 it may meet at any place

within the State of Louisiana.29 But it is expressly required by statute

to open all bids for mineral leases at any state-owned buildings in the

city in which the capitol is located.30

C. Regulations

The Louisiana State Mineral Board has issued detailed rules and

regulations for the leasing of oil, gas and minerals on state-owned

tracts. The Director of Conservation of Alabama has issued rules and

regulations regulating and controlling geophysical, seismic or other

exploration for oil and gas on state-owned water bottoms. The purpose

of the Alabama geophysical regulations is "to prevent the destruction

of, or injury to, the oysters, shrimp, fish and other aquatic life or

other natural resources of the State of Alabama" by the discharge of

explosives or otherwise. The Mississippi Commission has not yet issued

any rules and regulations concerning leasing in offshore areas.

D. Powers and Functions

The authority of the Mississippi Mineral Lease Commission to

25 Miss. Code Ann. § 5952 (1956).
26 La. Rev. Stat. § 30:121 (Supp. 1968).
27 La. Rev. Stat. § 30:123 (1950).
28 La. Rev. Stat. § 30:121 (Supp. 1968).
29 La. Rev. Stat. § 30:123 (1950).
30 La. Rev. Stat. § 30:127 (Supp. 1968).
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lease public lands for oil and gas is expressed in very general terms. It

is empowered, for and on behalf of the state, to lease any and all of the

land owned by the state, including submerged lands, "or whereover the

tide may ebb and flow ... to some reputable person, association or

company, for oil and/or gas ... for such consideration and upon such

terms and conditions as said commission shall deem just and proper." 31

In its 1968 Session the Mississippi Legislature extended the powers

of the Mineral Lease Commission by amending § 5948 of the Missis-

sippi Code of 1942, Recompiled. This Act 32 authorized the State

Mineral Lease Commission to employ competent engineering personnel

to survey the territorial waters of the State in the Mississippi Sound

and the Gulf of Mexico and to prepare a map or plat of such territorial

waters divided into blocks of not more than 6,000 acres each. The
Mineral Lease Commission is authorized to adopt such survey, plat or

map for leasing of such submerged lands for mineral development.

Such a map is in the process of being prepared and copies will be on
file with the Mineral Lease Commission and in the office of the State

Oil and Gas Board. It is also understood that regulations will be issued

concerning leasing procedures.

The authority of the Director of Conservation of Alabama is also

couched in general terms. He is merely directed to lease submerged

lands in the Gulf of Mexico "upon such terms as he may approve."33

The Louisiana State Mineral Board is a body corporate, with its

domicile at the state capitol, possessing, in addition to the powers

expressly conferred on it by statute, all the powers, duties, and responsi-

bilities incident to a corporation, including the power to sue and be

sued.34 The courts have recognized, however, that despite its corporate

entity, it is nevertheless an agency or arm of the State of Louisiana, for

the purpose of granting and supervising mineral leases, and that the

state has not transferred to the Board title to its lands and mineral

rights.35 Thus, an action does not lie against the State Mineral Board

which has as its sole purpose the determination of title and in which

the cancellation of a mineral lease plays no part.30 However, the

31 Miss. Code Ann. § 5948 (Supp. 1968).

32 Miss. Code Ann. § 5949 (Supp. 1968).

33 Ala. Code tit. 26 § 179 (56-1) (1958).

34 La. Rev. Stat. § 30:121 (Supp. 1968).

asDaigle v. Pan American Prod. Co., 236 La. 578, 108 So.2d 516 (1958).

36 Madden, Leasing of Public Lands in Louisiana for Oil, Gas and Mineral De-

velopment, in 7 Tulane Tddelands Inst., Minerals and TmELANDS Law, 69

(R. Slovenkoed. 1963).
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Mineral Board has been held to be a proper defendant in an action

involving its authority to lease and the right of lessees under such

leases..37

Lands under the jurisdiction of the Board and capable of being

leased by it are defined as "any lands belonging to the state, or the

title to which is in the public, including road beds, water bottoms, and

land adjudicated to the state at tax sales."38 The courts have interpreted

the phrase "the title to which is in the public" as referring to property

owned or acquired by the state for its use and benefit and not to

property owned by or used for the benefit of any subdivision of the

state.39

Unlike Alabama and Mississippi, Louisiana has lengthy statutory

provisions setting out the powers and duties of the State Mineral Board.

These have been developed and refined over the years from the first

state leasing law in 1915 40 and are found now as sub-part A of Part II

of Title 30 on Minerals, Oil and Gas, in the Louisiana Revised Statutes.

Among the powers expressly conferred on the Board by statute41 are

the supervision of all leases granted by the state, in order that it may
determine that the terms of these leases are fully complied with, and

it has general authority to take any action necessary to protect the

interests of the state. It may institute actions to annul a lease upon any

legal ground. It may enter into agreements to amend a lease but, with

one exception, it may not extend the primary term of a lease. The
exception is with respect to leases granted prior to the effective date of

Act 46 of 1950 and affecting offshore lands, in which case it is per-

mitted to extend the primary term for a period not to exceed two
years. The Board may not, except in pooling or unitization agreements,

amend a lease by reducing the amount of the bonus, rental, royalty or

other consideration stipulated in the lease. The Board may join in

pooling and unitization agreements covering a lease,42 but its authority

to enter into unitization agreements is limited to acreage already

covered by state leases.43

37Walmsley v. Pan American Pet Corp., 144 So.2d 627, (La. App. 1962),

cause remanded, 244 La. 513, 153 So.2d 375 (1963).
38 La. Rev. Stat. § 30:124 ( 1950).
39 Placid Oil Co. v. Hebert, 194 La. 788, 194 So. 893 (1940).
40 No. 21 [19151 La. Acts Ex. Sess. See Brumfield, State and Federal Laws and

"Regulations on Offshore Leasing, Drilling and Production, in On. and Gas Opera-

tions: Legal Considerations in the Tidelands and on Land 226-38 (R. Slovenko

ed. 1963).
4i La. Rev. Stat. § 30:129 (1950).
*2 Id
43 Op. La. Att'y Gen., June 24, 1943 and April 22, 1952.
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No transfer or assignment in relation to any lease is valid unless

approved by the Board.44 The Leasing Act is not explicit concerning the

type of transactions covered but counsel for the Board has extended

it to cover any kind of transaction, including mortgages, deeds of

trust, and mergers. It is considered important that at all times the

State Mineral Board should know who owns the leasehold rights.45

Unlike either Alabama or Mississippi, Louisiana has enacted two
statutes conferring special powers upon the State Mineral Board. The
first statute46 confers special authority upon the State Mineral Board,

in the event of a controversy between any person, including any

domestic or foreign corporation, any association or partnership, the

United States and any adjoining state and any state agency or political

subdivision, and the State of Louisiana, as to the ownership of any

premises, not involved in the tidelands litigations, to negotiate and
enter into agreements on behalf of the State respecting the ownership

and boundaries of such lands or respecting operations under any mineral

lease covering such premises pending settlement or adjudication of the

controversy; and also is authorized to enter into agreements respecting

the issuance of new leases.

The second statute47 relates to the present controversy between the

United States and the State of Louisiana as to whether certain por-

tions of submerged lands on the Gulf are owned and controlled by the

State of Louisiana under the provisions of the Submerged Lands Act,

or whether such lands are owned and controlled by the United States

under the provisions of the Outer Continental Shelf Lands Act. The

State Mineral Board is authorized, with the concurrence and approval of

the Governor, to negotiate and enter into agreements for and on behalf

of the State of Louisiana, with any lessee or future lessee of the State,

to negotiate and enter into tentative agreements or stipulations with

the United States, or any present or future grantee or lessee of the

United States, respecting the ownership and boundaries of such lands

and operations under any mineral lease on such lands, and the deposit

in escrow or impounding of sums payable under such leases, pending

the settlement or adjudication of the controversy. It was under a

similar statute (since repealed) 48 that on October 12, 1956, an interim

agreement was entered into between the State of Louisiana and the

44 La. Rev. Stat. § 30:128 (1950).
45 Moses, The Mineral Leasing of State and State Agency Lands in Louisiana,

10 Inst, on Mineral Law 42, 53 ( 1963).
46 La. Rev. Stat. § 30:178 (As amended, Acts 1962, No. 259, § 1).

47 La. Rev. Stat. § 30:179.11 (Supp. 1968).

48 La. Rev. Stat. §§ 30:174-176 (Repealed Acts 1962, No. 9). Subject matter

now covered by La. Rev. Stat. §§ 30:179.11-12 (Supp. 1968).
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United States, which, with full protection for the State of Louisiana,

permitted the resumption of operations in the disputed offshore area,

which Louisiana had succeeded in enjoining, and under which more

than two hundred separate agreements were entered into with lessees

of the United States. As to any area with respect to which the claims of

Louisiana are established, the leases will be validated, subject to full

payment of all sums due thereunder, including all applicable taxes not

previously paid to the State of Louisiana.49 The Louisiana Legislature

must ratify any final agreement or stipulation with the United States

as to the ownership and boundaries of offshore lands before it is binding

on the State.50

The agencies of both Mississippi and Alabama are limited to their

authority "to lease" state-owned land and have been given no power

to enter into agreements with anyone as to the title to lands claimed by
the state. Where only a lease is concerned, apparently these agencies

have broad authority to decide the terms and conditions of the lease.51

E. Terms of Lease

The Mississippi Mineral Lease Commission is given wide discre-

tion in setting the terms and conditions of the lease, the statute52 merely

specifying that the commission shall lease "for such consideration and

upon such terms and conditions as said commission shall deem just and

proper." Its only restriction is that the working interest shall not be for

more than % and the royalty to the state shall be at least %. Primary

term, delay rentals and bonus are all left to the discretion of the com-

mission. No restriction is placed on acreage that may be leased.

The Alabama statute53 is also silent on the specific terms of the

lease, the Director of Conservation being authorized to lease "upon such

terms as he may approve." Another section54 does provide that "no

tract of land containing more than Bve thousand two hundred (5,200)

acres shall be leased or advertised for lease . .
." It has been held by the

Supreme Court of Alabama, however, that the State Director of Conserva-

tion, in appraising the respective values of royalty proposals contained in

bids for oil and gas leases, is authorized to use his best judgment; and that

the consideration for a sale of oil and gas leases on state lands to the

49 See Wright, Functions and Procedures of the State Mineral Board, 8 Inst, on
Mineral Law 108 ( 1961 )

.

sola. Rev. Stat. § 30:179.12 (Supp. 1968).
51 Miss. Code Ann. § 5948 (1956); Ala. Code tit. 26, § 179 (56-0 (1958).
52 Miss. Code Ann. § 5948 (1956).
53 Ala. Code tit. 26, § 179 ( 56-Z ) ( 1958 )

.

54 Ala. Code tit. 26, § 179 (56-n) ( 1958).
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highest bidder is threefold: (1) the so-called bonus, which is the amount

of cash presently paid; (2) the so-called annual rental; and (3) the

royalty, each of which forms an integral part of the consideration or

price of the rights sold.55

The lease form currently in use in Alabama is Alabama Dept.

of Conservation Lease Form, Feb. 14, 1952. It is a typical "unless" type

lease, which means that it provides for a fixed primary term (usually

short) after which the lease shall continue in force "as long thereafter

as oil, or gas is produced in paying quantities"; and if drilling opera-

tions are not commenced on the leased premises on or before one

year from the date of the lease, it shall terminate unless the lessee

on or before the expiration of said period shall pay or tender to the

lessor a specified sum as "rental," which is for the privilege of delaying

the commencement of drilling for another twelve months, and so on

during the primary term. According to advice received from the

Department of Conservation, as of November 10, 1967, "some several

hundred thousand acres in various leases are presently in effect in

Alabama tidelands areas."56

The Louisiana statutes fix certain minimum requirements which

limit the State Mineral Board in accepting bids. For example, the

maximum area that may be included in a single lease is 5,000 acres.57

The statute58 fixes the minimum royalty at % on oil and gas, but the

policy of the Board is not to consider a % royalty bid on oil and gas

except on rank wildcat areas and in extraordinary circumstances.59

The statutes do not require that a cash bonus be included in a bid or a

lease. Louisiana Revised Statute 30:127 requires only that if a bonus

is stipulated, the annual rental must not be for less than one-half the

amount of the bonus. But Mr. John L. Madden, in his article on

"Leasing of Public Lands in Louisiana for Oil, Gas and Mineral

Development,"60 comments that "it is invariably the practice of the

State Mineral Board to require a bonus in addition to minimum royal-

ties in advertising for the reception of bids." He states further:

55Huddleston v. Humble Oil & Ref. Co., 260 Ala. 384, 71 So.2d 39 (1954).

66 Letter dated November 10, 1967, to the author from William G. O'Rear, Chief

Attorney, State of Alabama Department of Conversation.

57 La. Rev. Stat. § 30:127 (1950).

58 Id.

59 Moses, The Mineral Leasing of State and State Agency Lands in Louisiana,

in 10 Inst, on Mineral Law 51 (1963).

60 Madden, Leasing of Public Lands in Louisiana for Oil, Gas and Mineral De-
velopment, in Minerals and Tidelands Law, 7th Annual Tulane Tidelands Insti-

tute, 47, 53 (R. Slovenko ed. 1963).
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Annual or delay rentals, once stipulated in a duly executed
state or state agency mineral lease, may not be reduced, even
though a portion or portions of the leased premises be sur-

rendered. The rentals must therefore remain fixed as stipulated,

on the basis mentioned, throughout the primary term of the

lease or until oil, gas or other minerals are discovered and
produced in paying quantities.

The statutes do not fix a primary period for the lease. Nevertheless,

the policy of the Board has been to grant leases for a term of five years

on offshore leases.61

The Board has its special type of lease form, Louisiana State Lease

Form Revised, 1966. As in the case of the Alabama lease form

described above, the Louisiana lease is of the "unless" type commonly
in use today, but it differs materially from the commercial form of

lease on which the Alabama lease form is patterned, since it follows

closely the statutory provisions and policies of the State Mineral Board.

F. Bidding Procedure

There is no bidding procedure mentioned in the Mississippi

statutes concerning leasing of public lands by the Mineral Lease Com-
mission. The Alabama 62 and Louisiana 63 statutes are generally similar,

with more detailed instructions to be found in the Louisiana statutes.

Both provide for leases to be granted upon the basis of competitive

bids, publicly opened at designated places. Alabama limits the acreage

in each lease to 5,200 acres, whereas, Louisiana allows only 5,000 acres.

Both state agencies must publish advertisements of the bids in state and

local newspapers for a specified number of days before the final date

for opening bids, i.e., fifteen days in Louisiana and twenty-five days

in Alabama. The Louisiana statute64 also provides that bids may be for

the whole or any particularly described portion of the land advertised.

In Alabama "the lease of any tract of land shall be awarded to

the highest responsible bidder making the most advantageous offer to

the state and the Director of Conservation must either accept the most

advantageous offer or reject all bids within five (5) days from the date

said bids were opened/' The Louisiana State Mineral Board has the

authority65 to accept the bid most advantageous to the state subject to

the statutory minimum requirements. The Board may also reject any

61 Moses, supra note 59.
62 Ala. Code tit. 26, § 179 (56-n) (1958).
63 La. Rev. Stat. §§ 30:125-127 (1950).
64 La. Rev. Stat. § 30:127 (1950).
«5 Id.
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and all bids, or may lease a lesser quantity of property than advertised

and withdraw the rest. If a lesser quantity of property than advertised

is leased, it cannot be for less proportionately than the most favorable

bonus and rental bid received for the larger tract. As pointed out by
Mr. Madden in his article mentioned above,

The highest bonus offered may not necessarily be the most
advantageous bid. Royalties, oil payments, drilling obligations,

etc., may be and are considered in evaluating the bids, and the

amount of the bonus offered is not necessarily controlling.66

G. Pooling and Unitization

All three states permit the state leasing authority to join in pooling

and unitization agreements covering a lease. In Alabama the leasing is

under the direct control of the Director of Conservation, who is specially

authorized67 to execute upon such terms as he may approve (a) pooling

or unitization agreements affecting oil or gas under public lands; and

(b) agreements amending existing leases so as to authorize lessees to

pool or unitize the leases, the lands or minerals covered thereby or

parts thereof. All of these agreements must, however, be approved, in

writing, by the governor. As mentioned earlier, the Director of Conser-

vation has issued rules and regulations governing geophysical, seismic

or other exploration for oil and gas on state-owned water bottoms, as

a conservation measure.

Louisiana's State Mineral Board is authorized by statute68 to join

in pooling and unitization affecting a state mineral lease, so as to create,

by the combination of these leases, or royalty and mineral rights, one

or more operating units. Royalties may be reduced proportionately in

the event of production of oil or gas from any unit so created. The
Board is authorized to enter into unitization agreements only with

respect to state lands that are covered by a state mineral lease.69

Obviously, unleased lands of the state may be included in forced

pooling units created by the Commissioner of Conservation.70 Wright

66 Madden, supra note 60, at 66.

67 Ala. Code tit. 26, § 179 (56-m) (1958).

68 La. Rev. Stat. § 30:129 (1950).

69 Op. La. Att y Gen., June 24, 1943 and April 22, 1952.

70 Madden, supra note 60 at 68. The Legislature did not, by adoption of §

129, intend to nullify R.S. 30:9 and R.S. 30:10 dealing with powers of the Con-

servation Commissioner with regard to involuntary pooling and unitization, and in

case of conflict, the powers of the Conservation Commissioner must be adhered to.

Op. La. Att y Gen. April 13, 1955.
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states71 that the functions of the State Mineral Board are sometimes

confused with those of the Department of Conservation, but, although

it works closely with the latter, the Board is not directly concerned

with matters of conservation, which are within the jurisdiction of the

Department of Conservation.

In Mississippi, the Mineral Lease Commission is "charged with the

duty of conserving and protecting the natural resources in or under the

public land of the state of Mississippi and exploiting and exploring same

as hereinafter provided."72 Thus, it apparently has a two-fold duty—

to lease public lands for oil and gas and also to conserve the natural

resources of the state. The principal conservation agency of the state

is the State Oil and Gas Board.73 The Oil and Gas Board has overall

"jurisdiction and authority over all persons and property necessary

to administer and enforce effectively the provisions of this act and all

other acts relating to the conservation of oil and gas."74 But § 6132-51

of the Mississippi Code (within the Oil and Gas Board Section of the

Code) authorizes the State Mineral Lease Commission to execute, on

behalf of the state

. . . agreements covering any lease or leases now in effect or

which may hereafter be granted, and the mineral and royalty

interests thereunder, for establishing and carrying out the co-

operative development and operation of common accumulations
of oil and gas, or both, in all or any portion of a field or area

which appears from geological or other data to contain such
common accumulations of oil or gas, or both, including the
right and power to pool, consolidate and unitize the land
covered by any lease or leases, now in effect or which may
hereafter be granted, in its entirety or as to any stratum or
strata or any portion or portions thereof, with other lands and
leases in the immediate vicinity thereof, for the purpose of

joint development and operation of the entire consolidated
premises as a unit. Such agreements include, but are not limited

to, all types of secondary recovery methods and operations. . . .

Any such agreement has the effect of continuing a lease in existence

as long as the agreement continues in force. However, while the Com-
mission may alone execute pooling agreements, it is also provided in

this section that any agreements as to field-wide unitization shall not

become effective until formally approved by the State Oil and Gas

71 Wright, supra note 49 at 109.

72 Miss. Code Ann. § 5947 (1952).

73 Miss. Code Ann. §§ 6132-01 to 6132-51 (1952).

74 Miss. Code Ann. § 6132-10 (1952).
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Board. Thus it is noted that in Mississippi two separate state agencies

share jurisdiction over conservation of oil and gas in public lands,

including offshore areas in the Gulf of Mexico.

III. Federal Leasing Authority

A. Federal Agency

Section 5 75 of the Outer Continental Shelf Lands Act confers broad

powers upon the Secretary of the Interior to lease submerged lands

belonging to the federal government in the Gulf of Mexico and to

issue the necessary rules and regulations. Such regulations have been

issued, being Part 3380 et seq. of Title 43 of the Code of Federal

Regulations. The leasing itself is under the control of the Director of

the Bureau of Land Management, while the day-to-day operations of the

lease are under the jurisdiction of the United States Geological Survey.

B. Terms of the Lease

An oil and gas lease issued by the Secretary pursuant to § 8(b) 76

of the Act is limited to a compact area not exceeding 5,760 acres, shall

be for a period of five years and as long thereafter as oil and gas may
be produced from the area in paying quantities, or drilling or well

reworking operations as approved by the Secretary are conducted there-

on.77 Provisions for payment of annual rental prior to discovery are

left indefinite in both § 8 of the Act itself and in the Regulations.78

The latter merely provide that an annual rental shall be paid on the

first day of each lease year prior to discovery, at the rate "specified in the

lease." It may be noted that Louisiana is the only one of the three

states considered which specifies by statute the amount of rental re-

quired, i.e., the rental must not be less than one-half of the cash

bonus.

Royalty is fixed by § 8(b) of the Act at not less than 12M% in the

amount or value of the production saved, removed, or sold from the

lease.79 Either the cash bonus or the royalty will be fixed in advance by
the Secretary.80 If the royalty is fixed, the competition will be on the

bonus offered; if the bonus is fixed, the competition will be on the

royalty. The royalty, of course, cannot be less than 12/2%, or %, which is

the same as the minimum royalty required by the Mississippi and

Louisiana statutes and which is customary in the oil and gas industry.

75 67 Stat. 464 (1953), 43 U.S.C. § 1334 (1964).
76 67 Stat. 468 (1953), 43 U.S.C. § 1337(b) (1964).
77 43 C.F.R. § 3382.1.

78 43 C.F.R. § 3383.

7» 43 C.F.R. § 3383.2.

8067 Stat. 468 (1953), 43 U.S.C. § 1337(a) (1964).
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C. Bidding Procedure

Although they vary in certain details, as specified in the Regulations,

bidding procedures are generally similar to those in force in the states

of Alabama and Louisiana. In accordance with the provisions of §

8(a) 81 of the Act, all leases are issued competitively, upon the Depart-

ment's motion or upon a request describing the area and expressing

an interest in leasing a unit or units addressed to the Director of the

Bureau of Land Management, Washington, D.C.82 The usual procedure

has been for the Director of the Bureau of Land Management to

announce, through news release and publication in the Federal Register,

a readiness to receive nominations by interested persons who wish to

acquire leases with designation of the tracts.83 Since the passage of the

Outer Continental Shelf Lands Act, a total of thirteen competitive oil

and gas lease sales have been held, in 1954, 1955, 1959, 1960, 1962, 1963,

1964 and 1966. A total of 1037 leases comprising over 4.6 million acres

have been issued, of which 751 comprising 3.1 million acres were off

the coast of Louisiana.84

Bidding is by sealed bids and leases are awarded to the highest

qualified bidder on the basis specified in the notice of lease offer.85

Notice of the offer of lands for lease and terms of bidding must be

published in the Federal Register at least thirty days prior to the date

of sale. 86 A separate bid must be submitted for each lease unit de-

sired. 87 A bid may not be submitted for less than an entire unit but

this does not mean that a full 5,000 acre tract must be bid on, unless

that was the unit by which it was described in the Notice of Lease

Offer. 88

Any and all bids may be rejected, as in the state procedure. In

the event the highest bids are tie bids, the bidders may file with the

Director within fifteen days after notification an agreement to accept

the lease jointly, otherwise all bids will be rejected.89

si Id.
.

82 43 C.F.R. § 3382.1.

83 Brumfield, State and Federal Laws and Regulations on Off-shore Leasing,

Drilling and Production, included in Oil and Gas Operations: Legal Considera-
tions in the Tidelands and on Land 226, 227-28 (R. Slovenko ed. 1963).

84 United States Dep't of the Interior, Petroleum Production, Drilling
and Leasing of the Outer Continental Shelf 7 (May 1966).

85 43 C.F.R. § 3382.1.

86 43 C.F.R. § 3382.3.

87 43 C.F.R. § 3382.4.

88 Brumfield, supra note 83 at 228.

89 43 C.F.R. § 3382.5.
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An important difference between federal and state procedure is

the requirement concerning qualification of bidders. Oil and gas leases

may be held only by citizens of the United States over 21 years of age,

or by associations of such citizens, states, political subdivisions of a

state, or private, public, or municipal corporations organized under the

laws of the United States or of any State or Territory thereof.90 An
individual must submit with his bid a statement of his citizenship. If

the bidder is an association (including a partnership), or a corpora-

tion, the bid must be accompanied by a certified copy of the formal

documents showing evidence o£ authority to sign the bid. A deposit

must also accompany a bid, amounting to one-fifth of the amount of

the cash bonus.91

D. Cancellation of Lease

Another variation between federal and state leasing procedure is

the authority given the Secretary of the Interior, under § 5(b) 92 of

the Act to cancel leases under certain conditions. Under § 5(b)(1), any

nonproducing lease may be cancelled whenever the lessee fails to

comply with any provision of the Act or lease or applicable regula-

tions, if such failure to comply continues for 30 days after mailing

of notice by registered letter to the lease owner. Such cancellation is

subject to judicial review as provided in § 8(j)
93 of the Act. Producing

leases issued under the Act may be cancelled for such failure only by
judicial proceedings as prescribed in § (5) (b)(2) of the Act. The

Secretary may cancel any lease obtained by fraud or misrepresenta-

tion.94

E. Form of Lease

The Department of the Interior has a special form of oil and gas

lease (Form 3380-1, Feb. 1966) which is different from the usual

commercial oil and gas lease.

F. Pooling and Conservation

In the area of conservation there is an overlapping of authority

between federal and state agencies. The Outer Continental Shelf Act

vests exclusive jurisdiction in the Secretary of the Interior to prescribe

rules and regulations for the conservation and prevention of waste of

the natural resources of the Outer Continental Shelf; and to enter into

pooling and unitization agreements.95 In the same section, (5(a)(1)),

90 43 C.F.R. § 3380.1.

9i 43 C.F.R. § 3382.4.

92 67 Stat. 464, 43 U.S.C. § 1334(b) (1964); 43 C.F.R. § 3386.2.

93 67 Stat. 469, 42 U.S.C. § 1337(j) (1964).

94 67 Stat. 469, 43 U.S.C. § 1337(i); 43 C.F.R. § 3386.2.

95 67 Stat. 464, 43 U.S.C. § 1334(a) (i); C.F.R. Subpart 3381.
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the Secretary has also been authorized by Congress to cooperate with

state conservation agencies in the exercise of his conservation authority

under the Act. In the disputed area off the coast of Louisiana, the

federal lessees have been required to conform to the schedules of

allowable production published by the Louisiana conservation author-

ity. This is done through orders issued the lessees by the Geological

Survey's Regional Oil and Gas Supervisor in the Gulf Coast Region.

As stated on page six of the pamphlet issued by the United States

Department of the Interior, entitled "Petroleum Production, Drilling

and Leasing on the Outer Continental Shelf" ( May 1966 )

:

The Louisiana schedules have legal effect as to Federal lessees

only by virtue of their imposition by Federal authority, and
enforcement of the Supervisor's orders and the imposition of

penalties for violations are under the exclusive jurisdiction of

the Department of the Interior. This arrangement, the result of

a tacit working agreement between the Department of the

Interior and the State of Louisiana, is subject to termination

upon notice by either party.

G. Federal/State Relationship

In the event of a controversy between the United States and a

state as to whether or not lands are subject to the provisions of the

Outer Continental Shelf Lands Act, the Secretary of the Interior is au-

thorized, with the concurrence of the Attorney General of the United

States, to negotiate and enter into agreements with the state regarding

operations under existing mineral leases and payment and impounding of

rents, royalties, and other sums payable thereunder, or regarding the

issuance or nonissuance of new mineral leases pending the settlement

or adjudication of the controversy.96 Pursuant to this authorization, the

Secretary entered into the Interim Agreement of October 12, 1956

between the United States and the State of Louisiana (which has a

similar statute) in order to continue leasing in the disputed tidelands

area off the coast of Louisiana. This Agreement is still in effect pending

settlement of the controversy regarding the location of Louisiana's

coastline.

IV. Federal and State Agencies Having Jurisdiction

Over Surface Waters of Gulf of Mexico

It is beyond the scope of this paper to discuss in detail exploitation

in the Gulf of Mexico under an oil and gas lease issued by either state

or federal authorities. However, it should be pointed out that after

96 67 Stat. 467 (1953), 43 U.S.C. § 1336 (1964).
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obtaining a lease under either the Outer Continental Shelf Lands Act
or Submerged Lands Act, other federal regulatory agencies become
involved, e.g., the United States Coast Guard and the United States

Army Corps of Engineers.

Section 6(a) of the Submerged Lands Act reserves to the United
States:

all its navigational servitude and rights in and powers of regula-
tion and control of said lands and navigable waters for the
constitutional purposes of commerce, navigation, national de-
fense, and international affairs, all of which shall be para-
mount to, but shall not be deemed to include, proprietary rights

of ownership, or the rights of management, administration,
leasing, use, and development of the lands and natural resources
which are specifically recognized, confirmed, established, and
vested in and assigned to the respective States and others by
section 1311 of this title.

97

The United States Coast Guard has law enforcement responsibility

for all waters for which the United States is responsible and for all

United States vessels on the high seas. Section 4(e)(1) 98 of the Outer

Continental Shelf Lands Act gives authority to the Coast Guard over

lights and other warning devices, safety equipment, and other matters

relating to the promotion of safety of life and property on the subsoil

and seabed of the Outer Continental Shelf and on all artificial islands

and fixed structures which may be erected on the subsoil of the Outer

Continental Shelf.99

Section 4(f) 100 of the Outer Continental Shelf Lands Act extends

the authority of the Secretary of the Army to artificial islands and fixed

structures located on the Outer Continental Shelf. The United States

Army Corps of Engineers has jurisdiction over navigation and permits

for drilling wells or erecting structures which might affect navigation.

Thus the federal government has retained control over the surface

waters of the Gulf of Mexico. Both federal and state lessees must obtain

permits to drill and erect structures in the Gulf from the Army Corps

of Engineers, and both must comply with safety regulations of the Coast

Guard.

97 67 Stat. 32 (1953), 43 U.S.C. § 1314(a) (1964).

98 67 Stat. 462 (1953), 43 U.S.C. § 1333(e)(1) (1964).

"See J. Kerrins, Coast Guard Regulations in the Tidelands, in Oil and Gas
Operations: Legal Considerations in the Tidelands and on Land 256-67;

Dentzler, Tidelands Operations Under Coast Guard Regulations, in id., 268-75.

100 67 Stat. 462 (1953), 43 U.S.C. § 1333(f) (1964).
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In its 1968 Session the Mississippi Legislature passed a law101 pro-

viding that duly qualified persons, firms, or corporations (who have

complied with the provision of the applicable statutes) may construct,

operate and maintain facilities incident to the exploration, production

and transportation of oil, gas or other minerals in any of the navigable

waters of the State upon obtaining from the State Oil and Gas Board a

permit for a fee of $500. The right to construct, operate and maintain

such facility in, on, under or across land which is submerged or whereover

the tide may ebb and flow is subject to the paramount right of the

United States to control commerce and navigation and the right of the

public to make free use of the waters.

V. The Conflict Over Federal/State

BOUNDARIES In THE GULF OF MEXICO

The principal conflict between federal and state leasing authorities

in the Gulf of Mexico stems from uncertainty as to the exact location of

the boundary line between state and federal areas. The Submerged

Lands Act, discussed in Section I of this paper, settled some questions

and created others. After enactment of this legislation, each of the

states bordering on the Gulf of Mexico claimed that its grant under the

Act extended three leagues (nine geographical miles) into the Gulf of

Mexico and the State of Louisiana went even further, claiming title to

all lands out to three leagues beyond the so-called "Coast Guard" line.

This was a line finally established in 1953 under regulations promul-

gated by the Commandant of the Coast Guard, pursuant to an 1895

law102 to define where the Inland Rules of Navigation, as distinguished

from the International Rules, became applicable.

A. Interim Agreement

The federal government maintained that the grants to the states

under the Act extended only three geographical miles into the Gulf. In

1956 a dispute between the State of Louisiana and the federal govern-

ment which arose out of attempts by the latter to offer for leasing a

number of tracts lying between the 3-mile limit and the 3-league line off

the coast of Louisiana resulted in an injunction order issued by the

United States Supreme Court which prohibited both parties from issuing

any new leases or commencing additional drilling in the disputed tide-

lands "pending further order of this Court unless by agreement of the

ioi Miss. Code Ann. §§ 6132-61 (Supp. 1968).

10228 Stat. 672 (1895), 33 U.S.C. § 151 (1964).
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parties filed here."103 This order led to execution of the 1956 Interim

Agreement between the federal government and the State of Louisiana.

The Louisiana Legislature adopted as an emergency measure Act 38

of 1956 104 which authorized the State Mineral Board, with the con-

currence of the Louisiana Attorney General, to enter into agreements

with the United States involving leases, operations and royalties in the

disputed area. The United States, through the Secretary of the Interior

and with the concurrence of the United States Attorney General, had

previously been given similar authority to enter into agreements with

the state under § 7 of the Outer Continental Shelf Lands Act.105

Under the Interim Agreement mineral development in the disputed

area could proceed pending final determination of the controversy by
later agreement or judicial decree. Four zones were created, extending

seaward from a baseline designated as the "Chapman Line." This line,

named for a former Secretary of the Interior, had been established

earlier by the Department of Interior and its use was in no way intended

to bind the parties except for purposes of the Interim Agreement. It

established the federal government's concept of the low water mark
of the coast of Louisiana and followed the shoreline closely.

Zone 1 was designated as the area lying seaward of and within three

geographical miles of the Chapman Line. Zone 2 comprised the area

extending from the seaward boundary of Zone 1 (or the 3-mile line) to

a line lying three marine leagues from the Chapman Line. Zone 3 was
defined as being that area extending from the seaward boundary of Zone

2 to the seaward boundary line of the State of Louisiana as fixed and

redefined by Act 33 of the Louisiana Legislature of 1954 (the so-called

"Coast Guard Line"). Zone 4 comprised all of that portion of the Con-

tinental Shelf lying seaward from the seaward line of Zone 3.106

Under the Agreement the State of Louisiana was given exclusive

jurisdiction over Zone 1; Zones 2 and 3 were designated as the disputed

areas to be administered as provided in the Agreement and Zone 4 was
defined as an area of exclusive federal jurisdiction. Any lessee, either

of the United States or the State of Louisiana, desiring to free a leased

area from the effect of the injunction, was required to execute several

agreements in favor of the United States and the State of Louisiana,

which added to the complexity of leasing in the Gulf under the Interim

Agreement. 107 As a result of the Supplemental Decree of December 13,

103 United States v. Louisiana, 351 U.S. 978 (1956) (misc. order).

104 la. Rev. Stat. 30:174-177 (1950). See note 48.

105 67 Stat. 467, 43 U.S.C. § 1336 (1964).
i°6 Lewis, The State Federal Interim Agreement Concerning offshore Leasing

and Operations, 33 Tul. L. Rev. 331, 333 (1959).

wid.
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1965, in United States v. Louisiana,108 Zone 1, as described in the In-

terim Agreement, has been augmented by certain disputed areas con-

ceded to belong to Louisiana.

The Agreement provided for all income from existing and future

leases to be impounded in an escrow fund until final resolution of the

title questions. Up to May 1966, the amount of money held in escrow

had reached approximately $850 million, though the Supplemental De-

cree issued by the Supreme Court on December 13, 1965, will result in

release of over $200 million from the impoundment fund. 109

B. United States v. Louisiana Et Al.

In I960, the United States Supreme Court rendered decisions hold-

ing that, under the Submerged Lands Act, the states of Louisiana,

Mississippi, and Alabama were entitled to no more than three geographic

miles from their coastlines, and that Texas and Florida were entitled to

the submerged lands extending three marine leagues into the Gulf.110

However, the Court did not rule on the question of the exact location

of the coastlines of these states, i.e., the baseline from which the three

miles or three leagues was to be measured, but expressly reserved jur-

isdiction to make these determinations at some future date.

The Court states (at 24): "[W]e find a clear understanding by
Congress that the question of rights beyond three miles turned on the

existence of an expressly defined state boundary beyond three miles."

Concerning the contention of the states on this point, the Court com-

mented ( at 25 )

:

Louisiana asserted that the Act of Congress admitting it to the
Union in 1812 fixed for it a three-league maritime boundary by
virtue of the provision which includes within the State "all

islands within three leagues of the coast." And it was suggested
that Mississippi and Alabama might claim boundaries six

leagues in the Gulf because of similar provisions in the Acts
admitting them to the Union.

It was recognized that if the legal existence of such boun-
daries could be established, they would clearly entitle the re-

spective States to submerged land rights to that distance under
an application of the Pollard rule to the marginal sea. Hence,
while a three-mile boundary was expressly confirmed for all

coastal States, the right of the Gulf States to prove boundaries
in excess of three miles was preserved, (footnotes omitted).

108 382 U.S. 288 (1965).
109 See United States Dep't of the Interior, Petroleum Production, Drill-

ing and Leasing of the Outer Continental Shelf ( May 1966

)

110 United States v. Louisiana, 363 U.S. 1 (1960); United States v. Florida, 363
U.S. 121 (1960); United States v. Louisiana, 364 U.S. 502 (1960).
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Louisiana's Claims

Louisiana contended that it had a three-league maritime boundary

which existed "at the time" it was admitted to the Union. The Act of

Congress admitted the State to the Union in 1812 n 1 described its boun-

daries as follows:

[B]eginning at the mouth of the river Sabine; thence, by a line

to be drawn along the middle of said river, including all islands

to the thirty-second degree of latitude; thence, due north, to the
northernmost part of the thirty-third degree of north latitude;

thence, along the said parallel of latitude, to the river Missis-

sippi; thence, down the said river, to the river Iberville; and
thence, along the middle of the said river, and lakes Maurepas
and Ponchartrain, to the gulf of Mexico; thence, bounded by the

said gulf, to the place of beginning, including all islands within

three leagues of the coast .... (emphasis added).

The Court rejected Louisiana's claims that the concluding clause

"including all islands within three leagues of the coast" should be read

to mean that Congress fixed as the State's seaward boundary a line

three leagues from its coast, and that such a reading is supported by
the State's preadmission history and by subsequent events. The Court

instead held:

The boundary line is drawn down the middle of the river

Iberville "to the gulf of Mexico," not into it for any distance.

The State is thence to be bounded "by the said gulf," not by a
line located three leagues out in the Gulf, "to the place of

beginning," which is described as "at the mouth of the river

Sabine," not somewhere beyond the mouth in the Gulf. (Em-
phasis added.) And while "all islands" within three leagues of

the coast were to be included, there is no suggestion that all

waters within three leagues were to be embraced as well. In
short, the language of the Act evidently contemplated no terri-

torial sea whatever.112

The Court noted that the Government conceded that

... all the islands which are within three leagues of Louisi-

ana's shore and therefore belong to it under the terms of its

Act of Admission, happen to be so situated that the waters
between them and the mainland are sufficiently enclosed to

constitute inland waters. Thus, Louisiana is entitled to the

lands beneath those waters quite apart from the affirmative

grant of the Submerged Lands Act, under the rule of Pollards
Lessee v. Hagan, 3 How. 212. Furthermore, since the islands

iii2 Stat 701, 702 (1812).
112 United States v. Louisiana, 363 U.S. at 67 (1960).



1969] OFF-SHORE LEASING 375

enclose inland waters, a line drawn around those islands and the
intervening waters would constitute the "coast" of Louisiana
within the definition of the Submerged Lands Act. Since that

Act confirms to all States rights in submerged lands three miles

from their coast, the Government concedes that Louisiana
would be entitled not only to the inland waters enclosed by the

islands, but to an additional three miles beyond those islands

as well.113

The Court, however, declined to settle the location of the coastline of

Louisiana or that of any other state, since that question was not before

the Court. The Court rejected Louisiana's claims to a three-league mari-

time boundary, based on its preadmission history, on acts of sovereignty

over the marginal sea and seabed, and on the acquiescence of the

federal government therein; and postponed for later consideration a

1954 statute establishing the state's boundary at three leagues seaward

of the line between inland and open waters, established by the Coast

Guard.114 The Court decided only that "Louisiana is entitled to sub-

merged-land rights to a distance no greater than three geographical

miles from its coastlines, wherever those lines may ultimately be shown
to be."

Mississippi's Claims

On March 1, 1817, Congress authorized the creation of the State of

Mississippi, specifically setting out its boundaries, in part as follows:

. . . thence due south to the Gulf of Mexico, thence westwardly,
including all the islands within six leagues of the shore, to the
(emphasis added).

most eastern junction of Pearl river with Lake Borgne. . . .

115

The Mississippi Constitution, approved by the Act admitting the State

to the Union on December 10, 1817,116 contained an identical provision.

As in the case of Louisiana, the Court held that "an Act of Ad-
mission which refers to all islands within a certain distance of the shore

does not appear on its face to mean to establish a boundary line that

distance from the shore, including all waters and submerged lands as

well as all islands." The Court, while holding that Mississippi is not

entitled to rights in submerged lands lying beyond three geographical

miles from its coast, expressed no opinion on the location of Mississippi's

coastline.

"3 Id., n. 108.
114 Act 33 of 1954, La. Rev. Stat. § 49:1 ( 1956).
"5 3 Stat. 348 (1817).
H6 3 Stat. 472 (1817).
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Alabama's Claims

The Court, for the same reasons, rendered a similar opinion with

respect to Alabama's rights in submerged lands, holding that the pre-

admission history o£ Alabama is essentially the same as that of Missis-

sippi. Its Act of Admission117 incorporated the Enabling Act, which

described its boundary in part as follows:

. . . thence, due south, to the Gulf of Mexico; thence, east-

wardly, including all islands within six leagues of the shore, to

the Perdido river . . . .

118 (emphasis added).

C. United States v. California

The decision of the United States Supreme Court in 1965, in the

California119 case, has great significance for the States of Alabama,

Mississippi, and Louisiana, in the determination of their respective

coastlines, since the Court decided that the Submerged Lands Act would

be interpreted in the light of the international Convention on the Terri-

torial Sea and the Contiguous Zone120 and that definitions of "inland

waters" as contained in such Convention are adopted for purposes of

the Submerged Lands Act. The Convention was adopted at the 1958

Conference on the Law of the Sea at Geneva; it was ratified by the

United States on March 24, 1961 and on September 10, 1964, when the

requisite number of nations had ratified it, the Convention went into

effect. The Court stated that adoption of the definitions of the Conven-

tion "establishes a single coastline for both the administration of the

Submerged Lands Act and the conduct of our future international re-

lations . . .
." 121

1173 Stat. 608 (1819).

H8 3 Stat. 489, 490 (1817).

no United States v. California 381 U.S. 139 (1965), 382 U.S. 448 (1965).

Generally referred to as the second California case.

i20 U.N. Doc. A/C.13/L.52 (1958). See generally, Willis, Recent Congressional

Studies of Offshore Oil Operations, 33 Tul. L. Rev. 357 (1959); Gremillion, A Cur-

rent View of the Tidelands Dispute, 12 Inst. Min. L. 17 (1965); Ereli, The Sub-

merged Lands Act and the Geneva Convention on the Territorial Sea and the

Contiguous Zone, 41 Tul. L. Rev. 555 (1967); Leach, Locating the Baseline in

Determining Territorial Jurisdiction Over Natural Resources in the Ocean Floor, 9 S.

Tex. L.J. 45 (1967); Gremillion, The Tidelands Controversy and Louisiana's Experi-

ence in the Dispute, 7 Tul. Tidelands Inst. 77 (1963); 1 Shalowitz, Shore and Sea

Boundaries, U.S. Dep't of Commerce and Coast and Geodetic Survey Publica-

tion 10-1 (1962-64).

121 United States v. California, 381 U.S. at 165 (1965).
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Before discussing the decision in the California case, however, it is

necessary to digress to a discussion of the Convention on the Territorial

Sea and the Contiguous Zone, for determining the meaning of "inland

waters" as used in the definition of "coast line" in § 2(c) of the Sub-

merged Lands Act of 1953.

Our principal concern is with Section II, entitled "Limits of the

Territorial Sea." Article 3 of this section provides:

Except where otherwise provided in these articles, the

normal baseline for measuring the breadth of the territorial

sea is the low-water line along the coast as marked on large-

scale charts officially recognized by the coastal State.

This is the normal baseline, which generally follows the sinuosities of

the coast except at bays, rivers and other such inlets. It has been the

traditional position of the United States in delimiting territorial waters.

Article 7 defines a bay as a "well-marked indentation whose pene-

tration is in such proportion to the width of its mouth as to contain

landlocked waters and constitute more than a mere curvature of the

coast." An indentation is not to be regarded as a bay unless its area is as

large as, or larger than, that of a semicircle whose diameter is a line

drawn across the mouth of that indentation. The measurement across

the mouth is along a line joining the low water marks of its natural

entrance points. To be used in conjunction with the semicircle test is a

24-mile maximum closing line rule for bays. The Convention provides

that, if the distance between the low water marks of the natural en-

trance points of a bay does not exceed twenty-four miles, a closing line

may be drawn between these two low-water marks and the waters en-

closed thereby shall be considered as inland waters provided the semi-

circle test is satisfied. Prior to the adoption of the Convention, the United

States and a number of other nations of the world had used a ten mile

closing line rule.122 These provisions do not apply to so-called "historic"

bays (Para. 6 of Article 7).

The Convention also recognizes another type of baseline, i.e., a

straight baseline. The essential difference between "normal" and "straight"

baselines has been stated to be not that the former are "normal" and the

latter "straight" but that the former are land baselines and the latter water

baselines.123 The Convention provides in Article 4 that "in localities

where the coastline is deeply indented and cut into, or if there is a

fringe of islands along the coast in its immediate vicinity," a nation may
employ a straight baseline method of delineating its inland waters. The

122 Leach, supra note 120 at 55.

123 4 m. Whtteman, Digest of International Law 139 (1965).
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Convention provides that when this method is used, the line "must not

depart to any appreciable extent from the general direction of the coast

and that the sea areas lying within the lines must be sufficiently closely

linked to the land domain to be subject to the regime of internal waters."

Paragraph 4 of Article 4 provides that where the method of straight

baselines is appropriate, account may be taken of economic interests

peculiar to the region concerned, the reality and the importance of which

are clearly evidenced by a long usage. It is clear from this paragraph

that economic interests are not per se a justification for the use of

straight baselines.

Article 10 of the Convention defines an island as a naturally formed

area of land, surrounded by water, which is above water at high tide.

An island has its own territorial sea which is to be measured in the same

manner provided in the Convention for measuring the territorial sea off

a mainland coast.

The "straight baseline" is a new development in international law.

It had its inception in 1951 with the decision in the Anglo-Norwegian

Fisheries case124 in which the International Court of Justice upheld

Norway's method of delineating an exclusive fisheries zone by drawing

straight baselines connecting the outermost of the numerous islands and

rocks that are located off the mainland coast of Norway, independent of

the low water mark. This established a new system of baselines from

which the territorial sea could be measured, provided certain geographic

conditions existed. This decision was the foundation for the provision of

the Convention concerning straight baselines.125

Shalowitz points out126 that "the mere existence of islands off a coast

is not a ground for using straight baselines. What must be present is a

continuous fringe of islands sufficiently solid and close to the mainland

to form a unity with it." He also points out that no guidelines are laid

out to determine when islands are in "the general direction of the coast."

Coming back to the California case, the Supreme Court rejected

California's argument that because the Convention permits a nation to

use the straight-baseline method for determining its seaward boundaries

if its "coast line is deeply indented and cut into, or if there is a fringe

of islands along the coast in its immediate vicinity," the State is there-

fore free to use such boundary lines across the openings of its bays and

around its islands. The Court held that while the Convention permits

nations to adopt the straight-baseline method to define inland waters, the

choice is for the federal government to make, not the individual states.

124 United Kingdom v. Norway, [1951] I.C.J. 116.

125 Shalowitz, supra note 120 at 30.

126 Id. at 214, 215.
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The Court said:

We agree with the United States that the Convention recognizes

the validity of straight base lines used by other countries, Nor-

way for instance, and would permit the United States to use

such base lines if it chose, but that California may not use

such base lines to extend our international boundaries beyond
their traditional international limits against the expressed op-

position of the United States.

The Court found that the official position of the United States was

based on the 24-mile closing rule:

For nations which do not use a straight-base-line method to

define inland waters, the Convention permits a 24-mile maxi-

mum closing line for bays and a "semicircle" test for testing

the sufficiency of the water area enclosed. The semicircle test

requires that a bay must comprise at least as much water area

within its closing line as would be contained in a semicircle

with a diameter equal to the length of the closing line. Un-
questionably the 24-mile closing line together with the semi-

circle test now represents the position of the United States,

(footnotes and citations omitted).

Applying the 24-mile closing rule together with the semicircle test

to the bays along California's coast, the Supreme Court ruled that

"Monterey Bay is inland water and that none of the other coastal seg-

ments in dispute fulfill these aspects of the Convention test/' The Court

applied the "normal baseline" method in measuring California's coast-

line (following the sinuosities of the shoreline) and rejected California's

claim to the area between the mainland and offshore islands, some of

which are more than 50 miles offshore. California had drawn the base-

line around the seaward side of these islands, claiming all waters be-

tween them and the mainland as "inland waters."

How has this case affected subsequent "tidelands" litigation, par-

ticularly the states of Alabama, Mississippi, and Louisiana? Louisiana's

coastline is more irregular and deeply indented than that of California,

and is particularly suited to the use of the straight-baseline method, al-

lowed under Article 4 of the Convention. Mississippi and Alabama have a

"fringe of islands" offshore, which is also allowed under Article 4. A State

Department legal advisor is quoted as saying: "Along the coasts of the

continental United States ... no situation appears to exist which could

be construed as requiring the use of a straight baseline. However, three

coastal areas are sufficiently complex to give pause to a consideration of

the use of this method .... [T]he Florida Keys and Mississippi Delta

make up two very irregular coastal patterns/'127 According to Mr. Gre-

127 4 M. Whtteman, Digest of International Law 150, 151 (1965).
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million, Attorney General of Louisiana: "There is every logical and

reasonable ground existing for the use of the Geneva Convention in

delineating and delimiting the Louisiana coast. . . . [A]ny other system

would be antiquated, outmoded and unrealistic/'128

Although the Court held in the California case that the United

States was committed to the use of a normal baseline for delineating the

seaward limit of its inland waters, the Court agreed that the Convention

"did permit the United States to use such baseline (straight baseline) if

it chose." One writer comments as follows:

Where the facts warrant, there is authority for a nation to use
the straight baseline method along portions of its coast while
using a normal baseline for other portions of its coast line, so

that the holding of the Court in the 1965 California case is not
necessarily applicable to the remaining coast line of the United
States should the Federal government decide that certain por-

tions of the coast are sufficiently deeply indented and cut into

as to warrant the use of the straight baseline method. ( footnote

omitted.) 129

D. Present Status of Coastline Controversy

Alabama

It is understood130 that, pursuant to an agreement reached between

federal authorities and the Alabama Department of Conservation cov-

ering the location of the so-called three-mile line offshore the State of

Alabama, a map has been prepared and is in use for leasing purposes in

the offshore areas. However, such line "would be subject to change at

any time in the future that a Supreme Court decision or congressional

act would give substance to a variation in the line's location." In other

words, the line as shown on the map is for present working purposes

and oil companies or other interested parties now known whom to ap-

proach for leases or seismic permits in the waters offshore Alabama. It is

understood that, for convenience, seismic permits are issued by the Ala-

bama Department of Conservation covering both state territory and the

area beyond. On the map, the three-mile state line is drawn from the sea-

ward side of the islands offshore, i.e., Dauphin and Pelican. These

islands appear to be sufficiently linked to the land domain to be subject

to the regime of internal waters; and Mobile Bay is certainly inland

waters of the state by any criteria.

128 Gremillion, supra note 120 at 33 (1965).
129 Leach, supra note 120 at 53.

!30 Letter dated April 23, 1969, to the author from William G. O'Rear, Assistant

Attorney General, State of Alabama.
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The Texas Boundary Case

While a discussion of Texas' leasing procedures is beyond the scope

of this paper, nevertheless, a recent decision by the United States Su-

preme Court on the question of Texas' coastline has significance for the

other states bordering on the Gulf of Mexico.

In United States v. Louisiana, 131 decided December 4, 1967, the

Supreme Court held that the three-league (nine-mile) belt of sub-

merged lands beneath the Gulf of Mexico granted to Texas by the Sub-

merged Lands Act of 1953 was not to be measured from the edge of ar-

tificial jetties built in the gulf by Texas since 1845, as claimed by Texas,

but from Texas' coastline as it existed in 1845 when Texas was admitted

to the Union. Subsequently, Texas and the United States reached agree-

ment as to the location of the 1845 coastline but it has been modified by

extensive erosion and some accretion in the intervening period of more

than a century. A dispute arose between the Government and Texas as

to whether the Act's limitation in § 2(b) that in no event shall the

boundaries of the grant of submerged lands "be interpreted as extend-

ing from the coast line * * * more than 3 marine leagues into the Gulf

of Mexico," is to be read as measuring from the 1845 coastline, as Texas

contended, or from the coastline as it exists currently or at any time in

the future, as contended by the government. Texas claimed that it would

be denied substantial submerged acreage as a result of post-1845 ero-

sion and that the federal government's position would present practical

difficulties for mineral leases in the area. The Supreme Court granted

oral argument on this point and decided, on March 3, 1969,132 that the

term " 'coast line' means the modern, ambulatory coast line." The Court

simply stated that Texas must look to Congress for any relief in this

situation. In its decision the Court emphasized its previous adoption, in

the California case,133 of the definitions formulated by the Convention

on the Territorial Sea and the Contiguous Zone as the criteria to be

used in interpreting the meaning of "inland waters" as used by Congress

in the Submerged Lands Act. The Court stated:

The Convention defines "coast line" as the modem, ambulatory
coast line; the decree entered several months later in accord-
ance with our opinion in California expressly provides that "The
coast line is to be taken as heretofore or hereafter modified by
natural or artificial means * * *." 382 U.S. 448, 449 (1966).

We said further in California that "This [adoption of the
Convention's definitions] establishes a single coast line for * * *

!3i389U.S. 155 (1967).
132 United States v. Louisiana (The Texas Boundary Case), , U.S. ,

89 S.Ct. 768 (1969).
133 United States v. California, 381 U.S. 139 (1965).
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the administration of the Submerged Lands Act * * *." 381
U.S., at 165. Our conclusion in this case that "coast line" means
the modern, ambulatory coastline therefore necessarily follows

from our decision in California. See U.S. v. Louisiana, supra,

389 U.S., at 162, n. 2.

There is no basis for a finding that "coast line" has a different

meaning for the purpose of determining the baseline for mea-
surement of the three-league maximum limitation. . . . Rather
it seems evident that Congress meant that the same "coast line"

should be the baseline of both the three-mile grant and the

three-league limitation!' (emphasis added).

Louisiana

In 1954, Louisiana by legislation134 accepted and approved as its

coastline the line between inland and open waters which was finally

defined in 1953 by the United States Coast Guard survey of the coast.135

In United States v. Louisiana136 Louisiana argued that its baseline

was coextensive with the Coast Guard Line. The United States' brief

in support of a motion for judgment took the position that the baseline

was not at issue in the pending proceeding but that if it were, the Coast

Guard Line was not the proper line of demarcation. The brief stated:

The Act of 1895 did nothing more than to provide for rules

of navigation, and for delimiting the waters where the Inland
Rules were to be followed, as distinguished from the Inter-

national Rules . . .

. . . except for about 60 nautical miles of its length nearest
the Mississippi boundary, the Coast Guard Line runs between
navigational buoys and one lighthouse, situated distances of

some I-J2 to 10 nautical miles seaward from the nearest main-
land or island, as shown on charts of the Coast and Geodetic
Survey. The line itself runs much more than 20 nautical miles

from the nearest land at some places. Inland waters in the
jurisdictional sense are those that are so landlocked as to be
within the exclusive jurisdiction of the littoral nation. However
one is to define "landlocked" waters . . ., they cannot include,

as does the Coast Guard Line, a belt of water extending far

seaward of the outermost islands and points of land.137

The Court declined to rule on this claim at that time, stating that it

would be postponed for future consideration. Shalowitz comments on

this as follows:

134 La. Rev. Stat. § 49:1 (1954).
135 28 Stat. 672 (1895), 33 U.S.C. § 151 (1964).
!36 363 U.S. 1 (1960).

137 Brief of United States No. 11, Original, at 133, 134; 363 U.S. 1, 79 (1960).
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It is sometimes thought that the lines established by the

United States Coast Guard for separating areas of the sea where
the Inland Rules of the Road apply from those where the Inter-

national Rules apply define the limits of inland waters. This,

however, is erroneous, and in United States v. Newark Meadows
Improvement Co., 173 F.426, 428 (1909), it was held that such

lines have no application other than "to inform navigators where
the Inland Rules of Navigation, as distinguished from the In-

ternational Rules, become applicable.138

In October, 1967, Louisiana, through her Attorney General, filed

with the Court a Motion for Entry of Supplemental Decree No. 2, re-

questing a decree fixing Louisiana's coastline as defined by the Coast

Guard in 1953 and declaring that the State is entitled to all "the lands,

minerals and other natural resources underlying the Gulf of Mexico

that are landward of a line three geographical miles seaward of such

coastline." Louisiana took the position in this motion that "action taken

by the Commandant of the Coast Guard, pursuant to the Act of Con-

gress of February 19, 1895, governs." Louisiana also based this claim on

§ 4 of the Submerged Lands Act, which provides:

Any State admitted subsequent to the formation of the

Union which has not already done so may extend its seaward
boundaries to a fine three geographical miles distant from its

coast line, or to the international boundaries of the United
States in the Great Lakes or any other body of water traversed

by such boundaries.

In a 1965 article, the Attorney General of Louisiana states139 that

there are several obvious advantages to Louisiana inherent in the

Geneva Convention, such as the following:

. . . except for Cameron and Vermilion parishes, the coast of

Louisiana is highly irregular and heavily indented, more so

than probably any other state in the Union. In following the
"general direction of the coast," as the convention requires, the

use of straight baselines would not only cause an appreciable
departure seaward from the irregular shore line, which in many
instances are water boundaries, but the coast of La. would ap-
proach a high degree of symmetry and breadth. Economic in-

terests in Louisiana's coastal waters, extending to substantial

distances from shore, are largely identical with the economic
interests on the mainland, and the convention provides that

such relationships may be taken into consideration in establish-

ing the coast line. Use of the 24 mile closing line for bays would
also materially broaden and lengthen the Louisiana coast.

138 Shalowitz, supra note 120, n. 158.

139 Gremillion, supra note 120.
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Louisiana's motion regarding the Coast Guard Line was rejected

by the Supreme Court on March 3, 1969.140 The Court held that "that

part of Louisiana's coastline which, under the Submerged Lands Act,

consists of 'the line marking the seaward limit of inland waters,' is to be

drawn in accordance with definitions of the Convention on the Terri-

torial Sea and the Contiguous Zone." Such Convention was applied to

the Louisiana coast in resolving a number of the particular disputes;

and a Special Master was appointed to make a prehminary determina-

tion of the precise boundaries of certain other submerged lands owned
by Louisiana in the Gulf of Mexico.

A strong dissent was registered by Justices Black and Douglas for

the expressed purpose of putting a stop to "eternal litigation." Particular

exception was taken to the Court's adhering blindly to its previous hold-

ings wherein the Convention was resorted to in order to define the "in-

land waters" along Louisiana's coast, which has wholly different geogra-

phic conditions from those of California, i.e., the coast of California is

rock-hard and comparatively straight, whereas, the shoreline of Louisiana

is constantly shifting as the Mississippi River and violent gulf storms

remold the soft silt-like delta soil. Louisiana had argued that the Court

was free in this case to adopt a different definition more suited to the

peculiarities of the highly unstable Louisiana shore. However, the Court

stated that its adoption of the Convention definitions in United States

v. California was " 'for the purposes of the Submerged Lands Act,' and

not simply for the purpose of delineating the California coastline. Con-

gress left to this Court the task of defining a term used in the Act, not

of drawing state boundaries by whatever method might seem appropri-

ate in a particular case."

On the argument by Louisiana that the view adopted will result in

an ambulatory coastline, leading to endless litigation, the Court stated:

Finally, we note that if the inconvenience of an ambulatory
coastline proves to be substantial, there is nothing in this de-

cision which would obstruct resolution of the problems through
appropriate legislation or agreement between the parties. Such
legislation or agreement might, for example, freeze the coast-

line as of an agreed-upon date.

Even if we were free to adopt varying definitions of inland

waters for different portions of the United States coast, we
are not convinced that the policy in favor of a certain and
stable coastline, strong as it is, would necessarily outweigh
countervailing policy considerations under the Submerged
Lands Act. We recognized in California the desirability of "a

140 United States v. Louisiana (Louisiana Boundary Case), U.S. —, 89 S.Ct.

773,787 (1969).
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single coastline for both the administration of the Submerged
Lands Act and the conduct of our future international rela-

tions." 381 U.S., atl65, 85 S.Ct. at 1415. The adoption of the

"Inland Water Line" for Louisiana would be completely at odds
with this desideratum. Moreover, adoption of a new definition

of inland waters in this case would create uncertainty and en-

courage controversy over the coastlines of other States, unsure
as to which, if either, of the two definitions would be applied
to them, (emphasis added).

The Court's position on the question of "fringes of islands" is of

particular interest since this could apply also to the situation in the

Mississippi Sound. 141 The Court stated:

At several places the question is raised whether areas between
the mainland and fringes or chains of islands along the coast

are inland waters. The parties agree that no article of the
Convention specifically provides that such areas are inland
waters. Louisiana argues that they are inland waters, under any
one of several theories: that such island fringes form the peri-

meter of bays under Article 7, that straight baselines must be
drawn along the islands under Article 4, or that the waters
should be deemed "inland" under general principles of interna-

tional law which antedate and supplement the Convention on
the Territorial Sea and the Contiguous Zone. The position of the
United States is that such island chains can be taken into ac-

count as enclosing inland waters only by drawing straight base-
lines; yet the decision whether to draw such baselines is within
the sole discretion of the Federal Government, and the United

\

States has not chosen to do so. (emphasis added).

The Court pointed out that the method of applying straight base-

lines to island fringes was recognized and applied by the International

Court of Justice in the Fisheries Case,1*2 in which Norway was held

legitimately to have drawn straight baselines along the "skjaergaard,"

literally a "rock rampart" composed of hundreds of thousands of insular

formations which ringed the mainland; that thereafter it was agreed
that no concrete rules should be drawn up for the uniform treatment

of such island fringes, but that "each nation was left free to draw
straight baselines along suitable insular configurations if it so desired."

141 The United States had conceded at an early stage of this litigation that one
large area—consisting of Chandeleur Sound and Breton Sound between the north-
eastern shores of the Mississippi River Delta and the Chandeleur Islands chain-
belonged to Louisiana and decided not to withdraw its concession, "while asserting

that the sounds are not necessarily inland waters under the Convention." 22 L.Ed.
2d 86, 87 (1969).

142 United Kingdom v. Norway, [1951] I.C.J. 116.
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In other words, "the deliberate decision [of the drafters of the Con-
vention] was that such island formations are not to be treated differ-

ently from any other islands unless the coastal nation decides to draw
straight baselines." The Court reiterated that in the second California

case it held that "the choice under the Convention to use the straight

baseline method for determining inland waters claimed against other

nations is one that rests with the Federal Government, and not with

the individual States." In view of the assertion by the United States

that it "has not drawn and does not want to draw straight baselines

along the Louisiana coast," the Court felt this disclaimer was conclusive

of the matter and declined to reconsider its holding in California, even

though Louisiana pressed its argument that its coast is so perfectly

suited to the straight baseline method and even though the Court itself

agreed that such method was designed for precisely such coasts as the

Mississippi River Delta area.

Louisiana further contended that the United States was estopped

from denying the "inland water" status of areas between the mainland

and the offshore islands by its concession in earlier stages of this litiga-

tion that such areas were inland waters. Such a concession had been

mentioned by the Court in United States v. Louisiana.143 The Court,

however, noted that it had "placed no imprimatur of approval on that

position" and did not consider the United States to be bound by it.
144

The concluding portion of the opinion is perhaps the most provoca-

tive since the Court leaves unresolved the question of what constitutes

historic inland waters. The Court points out that historic bays are not

defined by the Convention and therefore the Court must fall back upon

general principles of international law. Since the "concept of historic

waters is still relatively imprecise," it is the task of the Special Master

to determine by preliminary investigation whether any of the waters off

the Louisiana coast are historic bays, as claimed by the State. Louisiana

stressed its continuous assertion of authority over all the waters of the

Mississippi River Delta, and East Bay in particular, as proof that they

are inland waters, within the meaning of Article 7(6) of the Conven-

tion, "notwithstanding their failure to meet the geographical require-

ments and the United States' refusal to draw straight baselines." The

United States' position is that, by merely refusing to recognize state

activities in this area, it can "prevent judicial recognition of a ripened

claim to historic title." The Court, however, declined to go this far, and

stated that, as noted previously in the California case, a disclaimer by

the federal government would not be decisive in all circumstances.

143 363 U.S. 1, 66-67, n. 108.

144 22 L. Ed.2d 89, n. 97.
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Thus, the Court is unwilling to give the United States "the same com-

plete discretion to block a claim of historic inland waters as it possesses

to draw straight baselines." The Special Master is to "consider state

exercises of dominion as relevant to the existence of historic title," and

assess such evidence as supporting a hypothetical claim of historic

waters by the national sovereign and opposed by another nation. The

Court will then decide, on the basis of the Special Master's findings,

whether the historic evidence in favor of Louisiana is "clear beyond

doubt."

Alabama and Mississippi might also use the same arguments relied

on by Louisiana, since historically these states have long exercised do-

minion in various ways over their offshore areas in the Gulf of Mexico.

Louisiana has filed a petition for rehearing,145 assigning eight errors

of the Court, one of which challenges the authority of the Solicitor

General to disclaim and thereby contract American territory "contrary

to the interest of this nation." Louisiana's position is stated as follows:

The Court has set a limit to the extent of American territory

which the Solicitor General, in the name of the United States,

may disclaim or abandon by emphasizing the "impermissible

contraction of territory against which we cautioned in United
States v. California." The difference between the view asserted

for Louisiana and the view asserted by the Court is that

Louisiana contends it is beyond the power, beyond the author-

ity of the Solicitor General in the name of the United States,

to contract the territory of the United States at all.

Finally, Louisiana welcomes the opportunity to protect the

historic title of the United States to waters to which no foreign

power has ever asserted a claim against the United States or
any of Louisiana's previous sovereigns. We do not believe that

the Solicitor General or anyone acting for him should be
allowed to strip the United States of this territory by opposing
Louisiana's claims as if he were acting for a foreign power hos-
tile to the United States.

Mississippi

The State does not consider the matter to be in dispute or question,

taking the view that the entire area of the Mississippi Sound is "inland

water," and that the coastline (baseline) begins on the seaward side of

the island chain south of the Sound.146 This is further borne out by the

fact that the oil and gas leasing map presently being prepared by the

145 The petition for a rehearing was denied April 21, 1969. The Chief Justice

and Mr. Justice Marshall took no part in the consideration or decision of this petition.
146 Interview with Martin R. McLendon, Assistant Attorney General on April 9,

1969.
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State Mineral Lease Commission shows the baseline drawn along the

outer edges of the fringe of islands extending from Isle aux Petit Bois to

Cat Island, with the 6000-acre blocks in such three-mile area claimed

by the state. This puts Mississippi's ' coastline'* an "average distance of

14 miles from the mainland" with "the seaward boundary of the state

an average distance of 17 miles from the mainland, giving to the state

the water resources of a sizable area of the Gulf as well as all of the

Mississippi Sound east of the Louisiana boundary." 147

The weight of authority is in favor of drawing the coastline in such

manner. Article 4 of the Convention on the Territorial Sea and the

Contiguous Zone authorizes the use of the straight-baseline system in

localities where "there is a fringe of islands along the coast in its im-

mediate vicinity," the only requirements being that the line must not

depart to any appreciable extent from the general direction of the coast

and that the sea areas lying within the lines must be sufficiently closely

linked to the land domain to be subject to the regime of internal waters.

The islands along the southern coast of Mississippi fit this description:

They lie in the general direction of the coast and are closely linked to

each other and to the land domain.

The straight-baseline system is permissive rather than mandatory.

Article 4 of the Convention provides that such a method "may be em-

ployed" in delimiting the territorial sea. One writer concludes, from the

attitude of the federal government in the California case, where the

federal government refused to adopt straight baselines for coastal islands

on the ground that the waters between the islands and the mainland

served as a useful route of communications between two areas of open

sea:

It seems doubtful, however, whether the executive will be dis-

posed to enlarge the states' inland waters by the use of the

straight baseline system even under other circumstances.148

In applying the rules of the Convention, two essential questions

will be the maximum permissible length of baselines and the maximum
distance from the shore for any point on such line. The Convention did

not set any guidelines for these. According to Shalowitz,149 the In-

ternational Law Commission, in its draft rules, "sought to incorporate

147 P. Williams, Law of Water Resources of the State of Mississippi: A MulM-

factoral, Policy-Oriented Study of Legal Prescriptions Relating to Water Use and

Control, Water Resources Research Institute, Mississippi State University 6

(1966).
14 » Ereli, supra note 120 at 575.
149 Shalowitz, supra note 120 at 217-18.
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a maximum length of 10 miles for a straight baseline and a maximum
distance of 5 miles from the coast for any point on such line. But in the

final consideration of this rule all mention of length and distance from

the coast was deleted. At the Conference, a finite limit was adopted in

Committee, but this did not obtain a two-thirds majority, and no maxi-

mum is provided."

This ambiguity in the Convention as to which coastal islands cause

the waters between the islands and the mainland to be inland leaves

intact the prior position of the United States on the subject.150 Professor

Ereli summarizes this as follows:

According to the Acting Secretary of State's letter of November
3, 1951, replying to the Attorney General's inquiry about the

United States practice regarding groups of islands, the United
States took the position that each island possessed its own belt

of territorial waters measured in the same manner as in the

case of the mainland. However, the problem of delimiting terri-

torial waters may arise with respect to a strait, whether between
the mainland and offshore island or between two islands or be-
tween two mainlands. The United States view is that a strait

connecting two seas having the character of high seas, and both
entrances do not exceed six nautical miles in width, all of the

waters of the straight should be considered territorial waters

of the coastal state. In case the strait formed a channel of

communication to an inland sea the rules regarding bays should
apply.

The United States' position has also been stated to be as follows:

Islands have their own territorial seas, which may or may
not coalesce with the territorial sea of the mainland ....
Islands within 6 miles of each other have territorial seas which
of necessity overlap and in steppingstone fashion may extend
the sovereignty of the state over distances far beyond the main-
land coast. . . . [T]he channel islands, off the coast of southern
California ( Catalina, San Clementi, Santa Rosa ) , are too distant

from the coast for their territorial seas to merge with that of

the mainland.151

Since none of the openings from the sea into the Mississippi Sound
is as much as six miles wide, (see Louisiana v. Mississippi, infra) even

under the federal government's pre-Convention position, Mississippi's ter-

ritorial sea would extend three miles from each of its islands and, since

150 Ereli, supra note 120 at 575.
151 G. Pearcy, Measurement of the U.S. Territorial Sea, U.S. Dep't of State,

Bull No. 1044 (1959). (Quoted in 4 M. Whiteman, Digest of International
Law 281-82 (1965).



390 MISSISSIPPI LAW JOURNAL [
VOL

-
^

they are less than six miles apart, would overlap, forming a continuous

belt of territorial sea, and, consequently, "inland waters" of the State."2

There is also judicial precedent for Mississippi's claim that the

Mississippi Sound is inland water. This was recognized in 1905 by the

United States Supreme Court in Louisiana v. Mississippi,163 a suit to

establish the boundary between the two states. Although it would be
classified as dicta it is still persuasive that the Court stated that the

Mississippi Sound, which leads to Lake Borgne, an island sea, is inland

water:

Mississippi's mainland borders on Mississippi Sound. This
is an enclosed arm of the sea, wholly within the United States,

and formed by a chain of large islands, extending westward
from Mobile, Alabama, to Cat Island. The openings from this

body of water into the Gulf are neither of them six miles

wide. Such openings occur between Cat Island and Isle a Pitre;

between Cat and Ship Islands; between Ship and Horn Islands;

between Horn and Petit Bois Islands; between Petit Bois and
Dauphin Islands; and between Dauphin Island and the main-
land on the west coast of Mobile Bay. The maps show all this,

and, among others, reference may be made to Jeffrey's map of

1775, given in the record, and which in reduced form is repro-

duced from Jeffrey's Atlas of 1800 as the frontispiece of Vol.

II Adams' History of the United States, (emphasis added).

Professor Ereli comments concerning this case:

152 Williams, supra note 147 at 8. Williams states: "The importance of this

geographical fact is that, in international law, a nation can exercise sovereignty over

a belt of sea extending three miles from its coast, the range of eighteenth century

coastan [sic] cannon." Another explanation of the limit of the territorial sea is given

by Professor Torsten Gihl in his article The Baseline of Territorial Sea, in II

Scandinavian Studies in Law, 119, 121, 122 (F. Schmidt ed. 1967).

He comments as follows:

It has been demonstrated . . . that in reality both the three-mile limit and
the four-mile limit had the same origin, i.e., the unit of measure used at

sea. In the 18th century this, in countries along the Atlantic Coast and the

Mediterranean, was a sea league . . . corresponding to three miles ....
When, at the end of the 18th century, efforts, began to state the limits of

the territorial sea in linear measurements instead of the measures used earlier,

e.g., the range of vision, the range of a cannon shot, etc., the ordinary

measurements for the determination of distances at sea or multiples thereof

were naturally used; and, therefore, there gradually developed a four-mile

limit in the Scandinavian countries and a three-mile limit in the countries

along the Atlantic Coast.
153 202 U.S. 1 (1905). In this case Mississippi alleged that it "had 'exercised

sovereignty and jurisdiction over said waters within 18 miles of her shore aforesaid,'

and that by her statutes, as codified in 1857, had asserted such jurisdiction. And
that, by the legislation of Congress and the state, the 'Mississippi sound* was

recognized as a body of water, 6 leagues wide, wholly within the state of Missis-

sippi, from Lake Borgne to the Alabama line, separate and distinct from 'the Gulf

of Mexico/ " Id. at 18.
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In Louisiana v. Mississippi, the Court classified the Missis-

sippi Sound, which leads to Lake Borgne, an inland sea, as in-

land water. The openings between the two extreme islands and
the mainland, and between each island did not exceed six

miles, a distance which at that time the United States ad-
vocated for bay closure. 154

Article 4 of the Convention also provides that, where the method

of straight baselines is justified, account may be taken "of economic

interests peculiar to the region concerned, the reality and the importance

of which are clearly evidenced by a long usage." For more than 150

years, Mississippi has exercised jurisdiction over fishing and oystering

in the Sound, and has since 1939 granted many oil leases in the area.

Parham Williams comments on this as follows:

[A] large and valuable seafood canning and processing industry

has developed at Biloxi and Pascagoula which employs thous-

ands of people and makes a vital contribution to the financial

resources of the State. If the seaward boundary of the State

were fixed as a line three geographical miles distant from the
mainland, three-fourths of the Sound would be opened to for-

eign fishermen and the Mississippi industry would be jeopard-
ized .... This prescription [Article 4, paragraph 4 of the
Convention] clearly authroizes [sic] the drawing of the base-
line along the seaward edges of the island fringe, thus pre-
serving the character of the Sound as inland waters and pro-
tecting the vital economic interests of the State's fishing indus-
try.155

E. Conclusion

It seems now fairly clear that the federal government does not

favor the straight-baseline method of determining offshore boundaries

and that the Supreme Court has supported this position. Not only in

the second California case, but also in the recent Texas and Louisiana

Boundary Cases, the Court has adopted the definitions formulated by
the International Convention on the Territorial Sea and the Contiguous

Zone, holding that the choice lies with the federal government and not

with the individual states as to the method to be used. The straight-

baseline system, it has been noted, is permissive rather than mandatory
and the United States has traditionally favored the normal baseline

method (which was applied in California) together with the 24-mile

closing line for bays.

154 Ereli, supra note 120 at 577.

155 Williams, supra note 147 at 7.
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As the Court pointed out in the recent Louisiana decision, the

states may have recourse to Congress for relief. It may well require

additional clarifying legislation by Congress to correct the inequity of

the situation, as far as the states are concerned, as well as to clear up
confusion created in oil and gas leasing in the Gulf where an ambula-

tory coastline is used instead of a stationary, stable line demarcating

federal/state territory, and in order to carry out the original intention

of Congress in passing the Submerged Lands Act. Justice Black, in his

dissent in the second California case, stated that Congress intended to

restore to the states the full extent of their historic boundaries, "which

of course included all the lands, bays, harbors and channels within

those boundaries—their historic coastlines—and three miles or leagues of

marginal sea."156 In his dissents in the recent Texas and Louisiana

Boundary Cases, he also emphasized the fact that endless litigation will

result from the refusal of the Supreme Court to consider peculiar geo-

graphical factors in these situations.

156 381 U.S. at 194 (1965).



MISSISSIPPI JURY SELECTION:

A PROPOSED STATUTE
John G. Corlew*

Since its decision in Harper v. State in 1965,1 the Mississippi Su-

preme Court has reversed several criminal convictions because of ex-

clusion or underrepresentation of members of the defendant's class from

jury service.2 Potentially, every criminal defendant in the state who can

establish underrepresentation in the jury selection process of any "cog-

nizable class" of which he is a member may win a retrial of any con-

viction against him. Add to this prospect the series of actions being

undertaken in federal court attacking the jury selection procedures of

various Mississippi counties,3 and it is evident that a problem of crisis

* B.A., University of Mississippi 1965; J.D., Vanderbilt University 1968; member,
Mississippi Bar.

*251 Miss. 699, 171 So.2d 129 (1965).
2 See, e.g., Williams v. State, 210 So.2d 780 (Miss. 1968); Harris v. State, 206

So.2d 829 (Miss. 1968); Pollard v. State, 205 So.2d 286 (Miss. 1967); Fondren v.

State, 199 So.2d 625 (Miss. 1967); Watts v. State, 196 So.2d 79 (Miss. 1967);

Shinall v. State, 187 So.2d 840 (Miss. 1966); Black v. State, 187 So.2d 815

(Miss. 1966); Bass v. State, 254 Miss. 723, 182 So.2d 591 (1966); Hopkins

v. State, 254 Miss. 484, 182 So.2d 236 (1966). In Thompson v. State, 188

So.2d 239 (Miss. 1966), the Supreme Court allowed a petition for writ of error

coram nobis to be filed in the lower court on the grounds of underrepresentation of

members of the defendant's class in the jury selection process. Challenges have been
made in several other cases and no discrimination found. See, e.g., Davis v. State,

204 So.2d 270 (Miss. 1967); Boyd v. State, 204 So.2d 165 (Miss. 1967); Mc-
Lelland v. State, 204 So.2d 158 (Miss. 1967); Reed v. State, 199 So.2d 803 (Miss.

1967). Of course criminal convictions may also be open to review via habeas corpus

in the federal courts, and some convictions have been reversed for underrepresentation

of defendant's class through use of that route. See, e.g., Ellzey v. Breazeale, 277 F.

Supp. 948 (S.D. Miss. 1967). In this case an 18-year-old Negro defendant had
entered a plea of guilty without having been advised of his right to challenge the

jury selection system. The Mississippi Supreme Court allowed the plea to stand,

ruling that by entering a guilty plea the defendant waived his right to object to the

grand jury. Ellzey v. State, 196 So. 2d 889 (Miss. 1967). On petition for writ of

habeas corpus to the federal district court, the conviction was reversed, the district

court holding that defendant's plea did not waive his right to challenge the grand

jury and that under representation of Negroes in the jury selection system violated

the defendant's constitutional rights. See also King v. Cook, 298 F. Supp. 584 (N.D.

Miss. 1969).
3 See, e.g., Daly v. Perry, Civil Action No. EC6916-S (N.D. Miss., June 3, 1969);

Ford v. White, 299 F. Supp. 772 (S.D. Miss. 1969); Love v. McGee, 297 F. Supp.

1314 (S.D. Miss. 1969). Raiford v. Dillon, 297 F. Supp. 1307 (S.D. Miss., 1969);

Johnson v. Gibbs, Civil Action No. WC69-6S (N.D. Miss., Jan. 25, 1969).
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proportions faces the Mississippi jury selection system. This article pro-

poses statutory action designed to eliminate the dual threat of criminal

conviction reversals and injunction of a county's jury selection process.

I. The Problem

Although the Mississippi Supreme Court had reversed criminal

convictions for underrepresentation of a class prior to its decision in

Harper v. State,4 that case has proven to be the first in a rash of such

decisions by the court in the past three years.5 All the Mississippi cases

have involved exclusion of Negroes from jury service,6 as have most of

the United States Supreme Court decisions on this point. 7 However, the

rationale has been extended to the exclusion of other ethnic groups,8 and

the language used by the courts is broad enough to cover the exclusion

of any definable class, whether ethnic or otherwise. Indeed, the United

States Supreme Court has struck down juries from which daily wage
earners9 and women10 were excluded as a class. However, these cases

arose in federal courts and the Supreme Court based the decisions on

its supervisory power over the lower federal courts, and not on a finding

4 The first such decision came in Farrow v. State, 91 Miss. 509, 45 So. 619 (1908). In

Seay v. State, 212 Miss. 712, 55 So.2d 430 (1951), and McGee v. State, 203 Miss.

592, 33 So.2d 843 (1948), the Supreme Court relied on the United States Supreme

Court decision in Patton v. Mississippi, 332 U.S. 463 (1947), in reversing convictions

because of class exclusion from jury service. Gordon v. State, 243 Miss. 750, 140 So.

2d 88 (1962), quashed an indictment because of class exclusion. But in Kennard

v. State, 240 Miss. 488, 128 So.2d 572 (1961), Cameron v. State, 233 Miss. 404,

102 So.2d 355 (1958), and Gipson v. State, 203 Miss 434, 35 So.2d 327 (1948),

the Supreme Court rejected arguments of class exclusion from jury service, holding

that the evidence in each of the cases was insufficient to establish such exclusion.

5 Cases cited supra note 2. Justice Brady warned, in one of the first such de-

cisions after Harper v. State, that: "Currently the rule is inexorable, and wise men
will take note and be governed accordingly." Hopkins v. State, 254 Miss, at 487,

182 So.2d at 237 (1966). The legislation proposed in this article is an attempt to

heed Justice Brady's warning by establishing a statutory selection scheme designed

to overcome challenges to the jury selection process.

6 Cases cited note 2 supra.

TSee, e.g., Whitus v. Georgia, 385 U.S. 545 (1967); Arnold v. North Carolina,

376 U.S. 773 (1964); Eubanks v. Louisiana, 356 U.S. 584 (1958); Patton v. Mis-

sissippi, 332 U.S. 463 (1947); Norris v. Alabama, 294 U.S. 587 (1935). The first

application of the rule by the United States Supreme Court was in Strauder v. West
Virginia, 100 U.S. 303 (1880).

8 See, e.g., Hernandez v. Texas, 347 U.S. 475 (1954), which involved exclusion

from jury service of persons with Mexican or Latin American names.

» Thiel v. Southern Pac. Co., 328 U.S. 217 (1946).

io Ballard v. United States, 329 U.S. 187 (1946); Glasser v. United States, 315

U.S. 60 (1942).
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of unconstitutionality of the particular jury selection systems. 11 But the

Fifth Circuit has ruled that the systematic exclusion of daily wage earn-

ers from jury service is a violation of the Due Process and Equal Pro-

tection Clauses of the Constitution.12

The language of the Supreme Court decisions and the rationale of

the Fifth Circuit holding are that trial by jury "contemplates an im-

partial jury drawn from a cross-section of the community."13 If a defin-

able class—Negroes, women, daily wage earners or whatever—is excluded

from the jury selection process, a "cross-section of the community" is not

represented. Yet, while token inclusion of members of a class on jury

venires will not satisfy constitutional requirements, 14 proportional rep-

resentation is not required15 and an indicting or convicting jury need

not include a representative of the defendant's particular class or racial

group.16

The problem, thus, is to devise a jury selection system which will

substantially represent all definable classes of the community so that it

may fairly be said that a particular jury is drawn from a cross section of

the community. While the Mississippi and United States Supreme Court

decisions have not reached jury selection systems excluding other than

ethnic groups, the logic of their decisions does extend to such situations.

It is to be expected that, given the proper case, both Courts would

extend their holdings to embrace non-ethnic class exclusion, as the

Fifth Circuit did in Labat v. Bennett.17 As a practical matter, then, a

legislative solution to the jury selection problem should seek not only

to obviate the immediate problem posed by the ethnic group exclusion

cases, but should also foresee and deal with objections which might be
lodged because of other class exclusions.

11 The Thiel case, for example, did not mention the Constitution, discussing

only the statutory requirements for jurors in the federal system and under state law

and concluding that "... [w]e cannot sanction the method [blanket exclusion of

daily wage earners] by which the jury panel was formed in this case." 328 U.S. at

225(1946).
12 Labat v. Bennett, 365 F.2d 698 (5th Cir. 1966), cert, denied, 386 U.S. 991

(1967), commented on in 20 Vand. L. Rev. 910 (1967).
13 Thiel v. Southern Pac. Co., 328 U.S. 217, 220 (1946).

**See, e.g., Cassell v. Texas, 339 U.S. 282 (1950); Smith v. Texas, 311 U.S.

128 (1940).
is See, e.g., Swain v. Alabama, 380 U.S. 202 (1965); Brown v. Allen, 344 U.S.

443 (1953).
16 Cases cited note 15 supra.

!7 365 F.2d 698 (5th Cir. 1966), cert, denied, 386 U.S. 991 (1967). In Hansen
v. United States, 393 F.2d 763 (8th Cir.), cert, denied, 393 U.S. 833 (1968),
the defendant complained of the exclusion of farm laborers as a class from jury

service. The court found no evidence of such exclusion, but its opinion clearly indi-

cated that had such proof been forthcoming its decision would have been for the

defendant.
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II. Positive Values For A Jury Selection System

In devising a jury selection plan which will withstand the challenges

—current and potential—outlined above, one should also consider what

positive values should be embodied in a jury selection system. It is

submitted that a good selection system should provide jurors com-

petent to decide the matters entrusted to their collective judgment, and

should also strengthen the confidence of the community in the quality

of justice rendered by jury trial.
18 A by-product to be considered is the

direct involvement of citizens who serve as jurors in the processes of

government.

As far as public confidence in the judicial system is concerned,

assurance of a jury drawn from a cross section of the community is a

most desirable value, aside from the case law which indicates such

juries are constitutionally required. This was well expressed by a former

Attorney General of the United States:

There come before our courts cases involving every type of per-

son, of every background. None is spared: the rich and the poor,

the strong and the weak, the ignorant and the learned; people
of all races, religions, and national origins. The law does not
discriminate in choosing its litigants. It must not discriminate in

choosing their peers.19

Equally as important is the empanelling of jurors competent to

resolve the issues before them. As Senator Sam Ervin of North Carolina

has written:

The jury . . . has an awesome responsibility in American justice.

It determines the fate of men—their property, their freedom,
and sometimes their lives. To work well, indeed to work justice,

the jury must perform according to the premises the law lays

down.20

To "perform according to the premises the law lays down" of course

requires jurors of sufficient intelligence to understand and apply such

premises.

18 An excellent discussion of the values a jury selection system should serve is

contained in S. Rep. No. 891, 90th Cong., 1st Sess. (1967). This is the Senate

Judiciary Committee's report recommending passage of the Federal Jury Selec-

tion and Service Act, 28 U.S.C.A. §§ 1861, et seq. (Supp. 1969).

19 Hearings Before the Subcomm. on Improvements in Judicial Machinery of the

Senate Comm. on the Judiciary, 90th Cong., 1st Sess. at 41 (1967) [hereinafter cited

as Judiciary Comm. Hearings].

20 Ervin, Jury Reform Needs More Thought, 53 A.B.A.J. at 133 (1967).
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In addition to assuring the selection of juries in a manner calculated

to maintain public confidence in the jury system and the selection of

competent jurors, a good selection system should also afford to all qual-

ified citizens the opportunity to be considered for jury service. In so

doing, it would provide this unique privilege of participation in gov-

ernment to all citizens alike. If an individual considers jury service a

burden, he may console himself with the thought that such service is a

burden borne equally by his fellow citizens.

III. The Current Mississippi Jury Selection System

With these three values in mind—public confidence, juror com-

petence and opportunity for jury service available to all—examine the

current Mississippi jury selection system. The original jury venire is

selected by members of the county board of supervisors.21 Although the

statute directs the supervisors to use the county voter registration books

and, in some cases, land assessment rolls as general sources for jurors

names,22 the wide discretion vested in the supervisors to choose names
from the stated sources makes the Mississippi selection system substanti-

ally equivalent to the much-criticized "key man" selection method.23

The vice of that system is that it limits jurors to persons with whom the

key man (who selects or recommends names for the jury venire) is ac-

quainted.24 The current Mississippi statutory scheme inherits that vice

in that it allows supervisors to select jurors solely from among their

2iMiss. Code Ann. § 1766 (Supp. 1968).

22 Miss. Code Ann. §§ 1762-03, 1766 (Supp. 1968).
23 See, e.g., the comment of United States District Judge Joseph S. Lord of

Pennsylvania: "I do not doubt that the key man method may result in juries which

are fairly representative of the community of which they are a part, both geograph-

ically and in terms of those infinitely more subtle characteristics vaguely referred to

as political, social, ethnic, and economic background. However, the opportunities

for unintentional abuse of the system are grave. . . . Even when the key men are

so chosen that they do represent all segments of our pluralistic citizenry, there is no

inherent guarantee that they themselves will recruit and recommend individual jurors

who collectively embody the will of the community. Even more unlikely is it that

the system can continue to function with evenhanded representative justice. For

every time the community changes, in terms of the political outlook of its members,

their economic and social status, their ethnic and cultural composition, and of

course their geographical distribution, the perpetuation of the same key men works

obvious impropriety. Yet how can court administrators and judges gauge subtle,

nuanced changes in societal attitudes and find the appropriate key men to accom-

pany these increasingly fluid developments." Judiciary Comm. Hearings at 75-76.

24 A thorough discussion of the operation of the key man system in the federal

courts prior to enactment of the Federal Jury Selection and Service Act, 28 U.S.C.A.

§§ 1861 et seq. (Supp. 1969), appears in Padgett v. Buxton-Smith Mercantile Co.,

283 F.2d 597 (10th Or. 1960).
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acquaintances, if in fact it does not dictate that they do so. This system

can undermine public confidence in the judicial system in that a litigant

might feel that the enmity of a supervisor had resulted in selection of

some jurors unfavorable to his claim; or that the friendship of a super-

visor with his adversary had done so. This method—in most counties—

also defeats the value of affording the opportunity for jury service to all

qualified citizens because the acquaintances of any one supervisor in

most instances can not possibly extend to all persons qualified for jury

service within his district. Furthermore, and most importantly, the ac-

quaintances of many supervisors do not encompass a cross section of

the community. Thus a jury constituted from a venire hand-picked by

such supervisors is inherently subject to constitutional attack on the cross

section argument adopted by the Fifth Circuit in Labat v. Bennett. And
although the Mississippi and United States Supreme Court decisions

have not yet gone so far, it is possible that they will eventually do so.

Indeed, the Fourth Circuit has already so extended the cross section

argument, ruling in Witcher v. Peyton that a selection system by which

the jury commissioners chose persons primarily from among individuals

known to them personally was unconstitutional. The court said that such

sources for juror names "are too limited to provide a jury pool fairly

commensurate and representative of the number of each race in the

county qualified to act as jurors."25

As to the third value sought, juror competence, it is submitted that

current Mississippi law embodies objective criteria which assures jurors

capable of forthrightly handling the heavy responsibility delegated to

them. Mississippi Code § 1762 requires that a juror be able to read

and write and that he not be a convicted felon, common gambler, or

habitual drunkard. There are other qualifications, but these basic ones

should assure the selection of jurors of the intelligence and moral char-

acter necessary to the rendering of enlightened and just decisions. Since

only qualified electors and freeholders resident in the county for one

year (in some cases) are eligible for jury service,26 the current jury

system assures the selection of jurors who have a stake in the commun-
ity and who therefore can be expected to have an interest in the quality

of justice rendered in its courts.27

25 Witcher v. Peyton, 405 F.2d 725, 730 (4th Cir. 1969).
26 Miss. Code Ann. §§ 1766, 1762-01 et seq. (Supp. 1968).
27 In addition to the objective criteria, the current law includes a subjective

check exercised by the supervisors at the venire selection stage—supervisors are in-

structed to select persons of "good intelligence, sound judgment, and fair character."

Miss. Code Ann. §§ 1762-03, 1766 (Supp. 1968). Since the statute proposed here

eliminates the exercise of discretion by supervisors in the selection process, it was

thought necessary to include within the statute a section giving the court discretion

to excuse persons unfit for jury service even though qualified by objective standards.

See text accompanying notes 62-63 infra.
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In sum, the current Mississippi jury system assures the selection of

competent jurors, but cannot in practice be said to provide an equal

opportunity for jury service to all qualified citizens. Nor can it be said

that the present system is designed to inspire the utmost public confi-

dence in trial by jury. Most significantly, however, the system is subject

to attack because of the failure to assure juries drawn from a cross-

section of the community.28

IV. Proposed Statutory Reform

A. Legislation in General

Remedial legislation should be designed first of all to meet the

standards established by the Mississippi and federal courts in the cases

involving exclusion from jury service of an ethnic class. Secondly, any

legislative change should contemplate the direction of future court de-

cisions in this area, especially as to exclusion of non-ethnic classes such

as the daily wage earners excluded in Labat v. Bennett. Thirdly, pro-

posed legislation should be designed as nearly as possible to effect the

positive jury selection values of public confidence, juror competence, and

opportunity for jury service available to all qualified citizens.

1. Juror Sources—Mississippi law prescribes the use of voter regis-

tration books and land assessment rolls as the sole sources for names of

prospective jurors.29 Land assessment rolls are utilized only pursuant to

28 It should be noted that state exemption, excuse and disqualification provisions

can deny the representative jury as effectively as purposeful discrimination or an

inadequate selection procedure. See, e.g., Labat v. Bennett, 365 F.2d 698 (5th Cir.

1966), cert, denied, 386 U.S. 991 (1967), where the Orleans Parish, Louisiana,

policy of benign exemption to daily wage earners was held violative of constitutional

standards. It is submitted that the current Mississippi law is free from question in

this respect. Miss. Code Ann. § 1764 (1956), provides exemption only where
reasonably necessary in the public interest, for example, school teachers, physicians,

and government officials are among those exempted. Excuses are available only in

cases of illness and hardship, and even in those cases safeguards are present which

assure that excuses won't be abused, for example, an excuse for illness is available

only upon certificate of a doctor or by oath of the juror in open court. Miss. Code
Ann. § 1764 (1956). A former disqualification under Mississippi law with potential

for serious challenge was the exclusion of women from jury service. The Fifth Cir-

cuit intimated in Bass v. Mississippi, 381 F.2d 692 (5th Cir. 1967), that were it

faced with the question of statutory exclusion of women from juries, it would likely

rule such statute unconstitutional. A three-judge federal court did reach such

a conclusion in White v. Crook, 251 F. Supp. 401 (M.D. Ala. 1966). The Missis-

sippi Supreme Court, however, reached an opposite conclusion, ruling Mississippi's

statutory exclusion of women from jury service constitutional. State v. Hall, 187 So.

2d 861 (Miss. 1966), followed in Pendergraft v. State, 213 So.2d 560 (Miss. 1968).

At any rate the question is now moot since the legislature amended the Code in the

1968 regular session to make women eligible for jury service. Miss. Code Ann.
§ 1762-02 (Supp. 1968).

29 Miss. Code Ann. §§ 1762-03, 1766 (Supp. 1968).
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an order by the circuit court judge directing their use.30 The exclusive

use of these sources for juror names should meet the standards estab-

lished by the racial or ethnic class exclusion cases.31 Indeed, Congress

contemplated that voter lists would be the exclusive source for names
of federal jurors under the Jury Selection and Service Act of 1968.32

There is no more comprehensive source for juror names readily avail-

able.33 In those counties which utilize the land assessment rolls, as well

as the voter lists, such use should not make the jury selection method
constitutionally objectionable.34

30 Miss. Code Ann. § 1762-01 (Supp. 1968).
31 See cases cited in notes 2 & 7 supra. See also Raiford v. Dillon, 297 F. Supp.

1307 (S.D. Miss. 1969), in which Walthall County's use of voter lists in con-

junction with land assessment rolls was sanctioned. The court cited Grimes v.

United States, 391 F.2d 709, 709-10 (5th Cir.), cert, denied, 393 U.S. 825

(1968), to the effect that: "A group of persons who have failed to register to vote

has never been considered to constitute a 'cognizable group' " in approving the use

of voter lists as a juror source. On the question of land rolls as juror source, the

court noted the Fifth Circuit decision in Roach v. Mauldin approving the use of

tax digests as a juror source in Georgia: "in the absence of racial considerations

the use of tax digests, which necessarily exclude nonproperty owners, seems to have

been settled as not prima facie unconstitutional . . .
." 391 F.2d 907, 908 (5th Cir.

1968). The Mississippi land rolls, like Georgia's tax digests, exclude nonproperty

owners from consideration for jury service. See also United States v. Caci, 401 F.2d

664 (2d Cir. 1968), cert, denied, 394 U.S. 17 (1969), upholding the constitu-

tionality of voter lists as juror source against the contention that such use under-

represents nonvoters in the jury selection process.

32 See 28 U.S.C.A. § 1863(b)(2) (Supp. 1969).
33 This was the conclusion of the Senate Judiciary Committee in its favorable

report of the Federal Jury Selection and Service Act. See S. Rep No. 891, Improved

Judicial Machinery for the Selection of Federal Juries, 90th Cong., 1st Sess. 16

( 1967 ) . This conclusion was based in part upon the statements of Professor Harry

Kalven and Professor-Statistician Hans Zeisel who commented that: "Telephone lists

have the disadvantage that they have an economic basis. . . . City directories to the

extent that they exist, are a good source, although they have the difficulty that they

contain also non-U. S. citizens and therefore have a lot of names which have to be

screened out. . . . But the major argument against using city directories is that they

are available only in a very few cities. . . . When all is said and done, we believe

that the voter registration list is by far the most desirable list as the foundation of

the juror selection process. We don't mean necessarily that the voter list should be

the only one. If it is found seriously deficient, as it might be in some areas, then by

all means it should be supplemented by other lists, but I think from the point of

view of the statistician who wants to obtain a representative cross section of the

population, the voter list is by far the most desirable source." S. Rep. No. 891, 90th

Cong., 1st Sess. 16-17 (1967).
84 See Raiford v. Dillon, 297 F. Supp. 1307 (S.D. Miss. 1969), which sanctions

use of both sources, and Roach v. Mauldin, 391 F.2d. 907 (5th Cir. 1968), which

finds a source which excludes nonproperty owners acceptable. Of course under the

Mississippi statute the exclusion of nonproperty owners by use of land rolls is always

diluted by the required use of voter lists.
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Assuming the constitutional acceptability of these sources, is it de-

sirable to limit jurors to registered voters and, in some cases, resident

freeholders? It is submitted that the answer is yes. It is not unfair to

discriminate against persons who meet the juror qualification requisites,

but are eliminated from the jury selection process because of failure to

register to vote. A person with insufficient public interest to register to

vote probably lacks the public interest requisite for a good juror.35 And
there is certainly little opportunity for discrimination in the voter regis-

tration process since passage of the Voting Rights Act of 1965.36

While the qualification of resident freeholders assures selection of

persons who have a stake in the community and should thereby have an

interest in the quality of justice rendered in its courts, the reason for the

qualification of such persons no longer exists. The Mississippi legislature

first took steps to qualify freeholders for jury service after the Fifth

Circuit decision in United States ex rel. Goldshy v. Harpole,37 which

granted a writ of habeas corpus on behalf of a Negro who alleged

systematic exclusion of Negroes from jury service in Carroll County,

Mississippi.

After the Court's decision in the Goldsby case, it became ap-
parent that the State criminal courts were then, of course, help-

less to proceed against Negroes in counties where they refused to

register to vote. The Mississippi Legislature took steps to rem-
edy this situation. The Laws of I960, Chapter 502, proposed
an amendment to section 264 Mississippi Constitution of 1890.

This amendment was ratified by the people of Mississippi and
became a part of the Constitution on November 23, 1960. The
amendment simply permitted the Legislature to provide for the
qualification of grand and petit jurors.

Thereafter, the Legislature amended Mississippi Code Anno-
tated section 1762 (1956) by Laws 1962, Chapter 308, so as to

make "[e]ither a qualified elector, or a resident freeholder of

35 "[There is] some relationship between the public interest that would cause a

person to register to vote, and jury service." Former Attorney General Ramsey Clark

in Judiciary Comm. Hearings at 43.

36 42 U.S.C.A. §§ 1971, 1973-1973p (Supp. 1969). In the four-year period after

implementation of the Voting Rights Act of 1965 Negro voter registration in Missis-

sippi rose from 6% to 60%. See Nixon Plan Perils Voting Rights Act, The Clarion-

Ledger, May 29, 1969, p. 1, col. 7. But cf. King v. Cook, 298 F. Supp. 584
(N.D. Miss. 1969), a habeas corpus case in the Federal District Court for the

Northern District of Mississippi, which held that as of April, 1966, the voter registra-

tion rolls of Quitman County were still "unconstitutionally tainted by the vestiges of

a state-sanctioned discriminatory voter registration procedure, the effect of which was
to prevent adequate representation of Negroes on Quitman County jury lists." 298
F. Supp. at 588.

37 263 F.2d 71 (5th Cir.) cert, denied, 361 U.S. 838 (1959).
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the county for more than one year * * * a competent juror."

The Legislature amended Mississippi Code Annotated section
1762, supra, by Laws 1964, Chapter 327, so as to permit the
circuit judge to enter an order in the counties where it be-
came necessary to summon freeholders or because of the fail-

ure of Negroes to register.

Thus, in an effort to obtain qualified Negroes for jury service,

without regard as to whether or not they were qualified elec-

tors, the Mississippi Legislature extended the duty to serve on
juries, not only to electors, but also to persons who are resident
freeholders.38

But passage of the federal Voting Rights Act of 1965 has completely

altered Negro voter registration statistics, so much so in fact that in

some cases land rolls may underrepresent Negroes in comparison to the

voter lists.
39 Moreover, the Mississippi legislature substantially reduced

the state requirements for becoming a qualified elector in 1965 40 and
thus further enlarged the number of Negroes available for jury service.

In commenting upon the impact of the state voting law change alone,

Chief Justice W. N. Ethridge of the Mississippi Supreme Court stated

that:

In the present context, the significance of this legislation [the

Mississippi voting law changes of 1965] is to increase substanti-

ally the number of qualified electors available for jury service,

and to minimize the previously important distinction between
qualified electors and resident freeholders.41

That is, with Negroes freely registered to vote, it is no longer necessary

to qualify freeholders for jury service in an effort to secure Negro jurors.

It would simplify the Mississippi jury selection system if the legis-

lature repealed the statutory sections qualifying resident freeholders for

jury service,42 and as demonstrated above, the reason freeholders were

qualified at all no longer exists. However, this writer finds no incompat-

38 Black v. State, 187 So.2d 815, 817 (Miss. 1966).

39 See, e.g., Raiford v. Dillon, 297 F. Supp. 1307 (S.D. Miss. 1969), which re-

flected that voter registration in Walthall County was 25.1% Negro as compared to

Negro representation on the land assessment rolls of 18%.

40 Miss. Laws 1965, First Extra. Sess., S.B. 1501-1510. Chief Justice Ethridge of

the Mississippi Supreme Court noted: "The legislature by the enactment of [these]

ten statutes, reduced the requirements for becoming a qualified elector, and thus

greatly enlarged the number of those available for jury service as qualified electors."

Ethridge, Recent Trends in Criminal Law, and Their Effects Upon Mississippi Prac-

tice, 37 Miss. L.J. 9, 22 (1965).

41 Ethridge, note 40 supra at 22.

42 Miss. Code Ann. §§ 1762-01 to 1762-06 (Supp. 1968).
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ibility between service by such persons and the values sought to be

implemented by the jury selection system proposed herein. Whether the

freeholder qualification is repealed or not, it is the opinion of this writer

that the current Mississippi juror sources meet constitutional standards

and are satisfactory from the standpoint of achieving the positive jury

selection values discussed in Part II. Of course if the land rolls should

be used in an attempt to discriminate against Negroes in jury selection,

it is not unforeseeable that such use would be declared unconstitutional.43

2. Venire Selection.—As discussed above, venire selection in Mis-

sissippi is essentially by a "key man" process. This method is suspect

because the selection of a cross section jury depends upon how wide-

spread the acquaintances of each supervisor are. While it is likely that

a supervisor knows more persons in his district or beat than anyone

else, nonetheless in most counties it is an impossibility that a super-

visor know substantially all of his constituents. In such cases, the likeli-

hood that he will select a cross section group for the venire is remote.

Under the current status of the law, the supervisors' selection of a

venire so as to represent all definable classes, particularly racial groups,

in numbers fairly commensurate with their percentage population in the

county should get by.44 But the application of a more rigid cross section

standard in the future is not unforeseeable,45 and as discussed above the

43 It is to be remembered that in Roach v. Mauldin the Fifth Circuit approved a

juror source which excluded nonproperty owners "in the absence of racial consid-

erations" in the use thereof. 391 F.2d 907, 908 (5th Cir. 1968).
44 The cases have required only a rough correlation between the percentage of a

particular class represented in the jury selection process and the percentage of that

group in the community. See, e.g., Swain v. Alabama, 380 U.S. 202 (1965), where
the Supreme Court declined to find discrimination although Negroes had been un-

derrepresented in the jury selection process by approximately 10%. The Court said:

"We cannot say that purposeful discrimination based on race alone is satisfactorily

proved by showing that an identifiable group in a community is underrepresented by
as much as 10%." 380 U.S. at 208-09. See also United States v. DiTommaso,
405 F.2d 385 (4th Cir. 1968), which overruled a challenge to the "key man" selection

system based on alleged systematic exclusion by sex, age, geography, economic status,

and education. But see Witcher v. Peyton, 405 F.2d 725 (4th Cir. 1969), discussed

at text accompanying note 25 supra.

45 Witness the tightening standards being developed by the Supreme Court in

the area of apportionment, another area in which percentage comparisons are appli-

cable. In its most recent apportionment decision, Kirlcpatrick v. Preisler, 393
U.S. 948 (1969), the Court stated: "We reject Missouri's argument that there

is a fixed numerical or percentage population variance small enough to be considered
de minimis and to satisfy without question the 'as nearly as practicable' standard.

The whole thrust of the 'as nearly as practicable' approach is inconsistent with
adoption of fixed numerical standards which excuse population variances without
regard to the circumstances of each particular case. The extent to which equality

may practicably be achieved may differ from State to State and from district to
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present system can be improved upon from the standpoint of affording

an opportunity for jury service to all qualified persons and strengthening

the confidence of the community in the jury system.46 These values can

be effected and all constitutional questions—present and future—put to

rest by the elimination of human discretion in the venire selection. The
selection of cross section venires to satisfy current court standards is an
onerous task; if more rigid standards are imposed in the future, the selec-

tion problem—when undertaken by human discretion alone—approaches

the insoluble. Indeed some counties have acknowledged the near im-

possibility of the situation they face and have abandoned the exercise of

discretion in the selection process in favor of the selection method ad-

vocated herein, that is, random selection.47

It is to be noted that the random selection method is already em-
ployed in Mississippi in selection of grand and petit jurors from the

venire.48 Nor is the use of random selection of the venire a novel idea.

Alabama already utilizes such a system,49 and the new federal jury act

noted above requires that each district court adopt a jury selection plan

which assures random venire selection.50

Since placing the names of all eligible jurors on a separate piece of

paper to be drawn from a jury box (as is done when grand and petit

jurors are drawn from the venire in Mississippi) is likely too cumber-

some a procedure for venire selection, the legislation proposed here

provides for establishing a selection plan in each county involving only

the eligible juror lists. A plan might provide, for example, for selection

district. Since 'equal representation for equal numbers of people [is] the fundamental

goal for the House of Representatives/ . . . the 'as nearly as practicable* standard

requires that the State make a good-faith effort to achieve precise mathematical

equality." 37 U.S.L.W. at 4309. Until Reynolds v. Sims, 377 U.S. 533 (1964), the

Supreme Court had avoided the "political thicket" of apportionment. Less than five

years after that decision, in Kirkpatrick, it rejected a de minimis variance, insisting

on a "good-faith effort to achieve precise mathematical equality." It is submitted that

a similar development in the jury exclusion area is not unlikely, although preciseness

of class representation in jury selection is probably a more difficult problem than

preciseness in apportionment.

46 Text accompanying notes 24-25 supra.
47 E.g., Jackson County has implemented a random venire selection plan by which

every nth name is taken from the voter lists for service on the venire. Interview with

Vertis G. Ramsey, Jackson County Circuit Court Clerk, May 29, 1969. Walthall

County has implemented a similar plan using both voter lists and land assessment

rolls. See Raiford v. Dillon, 297 F. Supp. 1307 (S.D. Miss. 1969).
48 Miss. Code Ann. § 1772 (Supp. 1968).
49 Ala. Code tit. 30 § 60 (1958).
50 "It is the policy of the United States that all litigants in Federal courts entitled

to trial by jury shall have the right to grand and petit juries selected at random from

a fair cross section of the community . .
." 28 U.S.C.A. § 1861 (1966).



1969] JURY SELECTION STATUTE 405

of every 12th name on the list for placement on the venire; or, in large

counties, for use of a computer to randomly select names. Of course a

small county might be able to place the names of all eligible jurors in a

hat or box to be randomly drawn out in the venire selection process.

The concept of adoption of a plan for random selection by each

county is the concept utilized for each district court in the federal

system under the Jury Selection and Service Act of 1968.51 The use of

such a plan concept, rather than a rigid selection method to apply state-

wide, assures flexibility: Issaquena County has problems different from

those of Hinds County, and changing circumstances within a given

county may make a change in its venire selection method desirable. The

plan concept allows Issaquena and Hinds Counties to utilize the selec-

tion method most appropriate for their particular needs and leaves room

for the county whose circumstances change to amend its selection plan.

A rigid selection method precludes such alternatives.

In sum, random venire selection should preclude successful consti-

tutional challenge: "random selection . . . ensures that jurors will be

selected without regard to race, wealth, political affiliation, or any other

impermissible criterion."52 It assures each qualified citizen of an equal

opportunity for jury service—one person's name is as likely to be chosen

for the venire as another's. And public confidence in the jury system

should be strengthened by adoption of random selection—there can be

no question of manipulation when human discretion is eliminated from

the selection process.

3. Grand and Petit Jury Panel Selection—Mississippi statute already

requires random selection in the drawing of grand and petit jury panels

from the venire.53 It is submitted that no change is necessary in this

stage of the Mississippi jury selection procedure to meet present or fu-

ture constitutional challenges, nor is this method of grand and petit jury

panel selection inconsistent with the positive jury selection values out-

lined in this paper.

B. Specifics of the Proposed Legislation54

1. Section I.—In surveying the present Mississippi law, it is appar-

ent that the only change in current law necessary to meet constitutional

challenges and also fulfill the positive jury selection values noted herein

51 28 U.S.C.A. § 1863 (1966). This section sets forth the requisites for a district

court's jury selection plan.

52 S. Rep. No. 891, 90th Cong., 1st Sess. 16 (1967).
53 Miss. Code Ann. § 1772 (Supp. 1968).
54 The statute proposed here is set out in full in Appendix A following the text

of this article.
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is implementation of a random selection procedure in drawing the jury

venire. It is to be noted that the adoption of random venire selection

with its consequent elimination of the "key man" concept from Missis-

sippi jury selection negates the justification for the use of supervisors

in the selection process, that is, the assumption that the close identifica-

tion of supervisors with their constituencies makes them best suited for

fulfilling the role of "key man" in venire selection. With random selec-

tion, the drawing of jury venires becomes an essentially mechanical

process—there is no need for the participation of individuals who have
familiarity with the potential jurors. Supervisors are already heavily

burdened with responsibilities55 without having to preside over a mech-
anical process for which others are as well qualified. The legislation

proposed here therefore would establish a jury commission to remove
the jury selection burden from the supervisors. Similar commissions al-

ready exist in Mississippi's neighboring states of Alabama, Arkansas,

Florida, Georgia, Louisiana and Tennessee.56

The proposed commission would consist of three members in each

county, to be appointed by the circuit court judge whose jurisdiction

encompasses the county. The circuit court clerk would act as clerk for

the commission—this would not only provide the commission with

necessary clerical assistance, but would also assure access to the county

voter registration books.57

The creation of the jury commissions should strengthen the confi-

dence of the public in the jury system in that jury selection would be

conducted wholly as a function of the judicial branch of government, and

not as the function of a quasi-legislative, quasi-executive, quasi-judicial

body such as the boards of supervisors. By placing the power to appoint

jury commissioners in the circuit court judge, the legislation proposed

here clearly positions the jury selection procedure within the auspices

of the judicial branch of government, where it rightfully belongs. Under

the legislation, the circuit court judge is free to appoint any county

resident who meets the qualifications for jury service and is not an

elected county official. By eliminating county office holders, the proposed

statute further assures that each jury commission will act as an inde-

pendent arm of the judiciary.

55 See generally Miss. Const. § 170; Miss. Code Ann. §§ 2870-3019 (1956).

56 Ala. Code tit. 30§ 8 (1958); Ark. Stat. § 39-201 (1962); Fla. Stat. Ann.

§ 40.09 (1961); Ga. Code Ann. § 59-101 (1965); Wests LSA Rev. Stat. 13:

3043 (1968); Tenn. Code Ann. § 22-223 (Supp. 1968).

57 Miss. Code Ann. § 3234 (1956), places custody of the voter registration books

with the county voter registrar. Miss. Code Ann. § 3204 (Supp. 1968), specifies

that the county voter registrar "shall be the clerk of the circuit court."
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Subsection (c) of § 1 outlines a removal procedure for misdoing

commissioners. Subsection ( d )
provides for compensation of the commis-

sioners and reimbursement for expenses incurred.

2. Section 2—As discussed above, utilization of the plan concept is

to assure flexibility. Section 2 of the proposed statute requires an annual

re-examination of the plan and a written report on its success. This is

to guard against complacency on the part of the jury commissioners in

blindly continuing with a plan because there are no glaring defects or

because no serious challenge has been lodged. It is hoped that such a

re-examination would catch and help cure defects which might later

pose serious problems.

Note that under present Mississippi jury selection law the jury box

is kept secret,58 probably to deter jury tampering. Subsection (c) of §

2 continues this practice, allowing access to the jury box only to the jury

commission, on court order, and when juries are drawn. Subsection (d)

provides a safety valve in case the jury commission underestimates a

court's juror needs for a particular year. Consistent with the current law

maintaining the secrecy of the jury box, subsection (e) provides that

the commission's jury selection records shall be kept secret until the jury

box for that particular year is empty. Of course access to such records

could allow one to determine what names would be placed on the venire.

3. Section 3—Subsection (a) of § 3 merely defines the objective of

the jury selection plan and sets out the source lists from which jurors are

to be chosen. Sentence 2 of the subsection should be eliminated if the

legislature determines that use of land assessment rolls as a juror source

should be discontinued.59

The proposed statute as drawn eliminates the drawing for jury ser-

vice of an approximately equal number of jurors from each supervisors

district. This practice underrepresents populous districts while over-

representing the district with a relatively smaller population.60 Obviously

the practice denies juries fairly representative of a cross section of the

county, as opposed to juries representative of a cross section of a par-

58 Miss. Code Ann. § 1766 (Supp. 1968): "The clerk of the circuit court shall put

the names from each supervisor's district in a separate box or compartment, kept for

the purpose, which shall be locked and kept closed and sealed, except when juries

are drawn . . .

"

59 See text accompanying notes 37-43 supra for a discussion of the propriety of

retaining the land assessment rolls as a source for juror names. If the legislature

decides to eliminate the land rolls as a juror source, repeal of Miss. Code Ann. §§

1762-01 to 1762-06 (Supp. 1968), should be added to § 5 of the proposed statute.

60 See Lanham, Jury Duty in Beat 3: A Five-to-One Chance, The Mississippi

Press Register, Feb. 18, 1968, p. 1, col. 1.
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ticular district or beat. Likewise, this practice negates an equal oppor-

tunity for jury service among qualified citizens in the county, although

it could provide equal opportunity for service as among the qualified

citizens of a particular beat. It is submitted that the appropriate gov-

ernmental unit to consider in jury selection is the county, and not the

supervisor's district as is the case under present law. However, should

the legislature desire to continue the present practice a simple sentence

appended to § 3 ( a ) of the proposed statute could effect that result. The
sentence might read: "The plan shall assure the selection of veniremen

as equally as possible from each supervisor's district."61

Subsection (b) of § 3 requires the jury commission to set out a

detailed explanation of its plan so that the circuit court judge will be

able to evaluate the plan and ascertain whether it assures the random
selection of jurors. Subsection (c) sets out the procedure by which a pro-

posed plan is submitted to a circuit court judge for his approval. Note

that the jury commission is free to merely resubmit the already existent

plan, but the statute nonetheless requires a submission of the plan to the

judge to help guard against an unthinking adoption of the old plan by
the commission. Subsection (d) sets up a modification procedure in case

the judge or commission deems revision of the plan necessary.

4. Section 4.—Section 4 is an almost verbatim copying of subsections

(2) and (5) of § 1868(c) of the Federal Jury Selection and Service Act

of 1968.62 The section places discretion in the court to discharge anyone

summoned for jury service whom the judge determines unfit for service

because of partiality, threat to the secrecy of the proceedings, or other

61 The random selection of grand and petit jurors under Code § 1772, as it

would be amended by the proposed statute, is without regard to supervisors' districts.

Thus merely adding the sentence suggested in the text to § 3(a) would result

in a change in the manner in which approximately equal representation from each

beat is effected under present law. But this change in manner should not cause a

change in ultimate effect. Random selection by definition implies that the percentage

composition of a sample will correspond to the percentage composition of the larger

unit from which it is drawn. That is, if Beat 1 veniremen outnumber those from

Beat 2 by two-to-one, a randomly selected group drawn therefrom should contain

twice as many persons from Beat 1 as from Beat 2. Thus, although drawing grand

and petit jurors equally from each beat is not required, a random selection of such

jurors from a venire which equally represents all beats should result in approxi-

mately equal numbers of jurors from each beat. Alternatively, the method for grand

and petit juror selection now utilized could be continued, that is, names of venire-

men from each beat could be kept apart and the drawing of grand and petit jurors

accomplished in essentially the same manner as now provided by § 1772. Of course

this alternative would require amendment of § 1772 in a manner different from that

proposed here.

6228U.S.C.A. § 1866(c)(2) & (5) (Supp. 1969).
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similar likelihood that such person would impugn the integrity of jury

deliberations. This provision was thought necessary because the elim-

ination of human discretion in venire selection also eliminates an im-

portant mechanism by which undesirable persons may be weeded out of

the jury selection process under present law. This mechanism is con-

tained in Code §§ 1766 and 1762-03 which call for the supervisors to

select as veniremen "qualified persons of good intelligence, sound judg-

ment, and fair character." The discretion vested in the supervisors by

this provision operates as a subjective check against the objective criteria

otherwise imposed by statute. While these objective standards designed

to assure juror competence are adequate,63 nonetheless it is submitted

that subjective criteria are also necessary as a protection against those

who meet objective standards but are otherwise unfit for jury service.

Proposed § 4, thus, is intended as a substitute for the subjective check

now embodied in the "good intelligence, sound judgment, and fair char-

acter" requirement. As noted, the discretion to dismiss is vested in the

court and is to be exercised after an individual has been summoned
for jury service.

5. Other Sections—Section 5 includes the amendments necessary to

make the current Mississippi Code consistent with the changes effected

by the statute proposed here. It also lists those sections which are

superseded by the proposed legislation and should therefore be repealed.

Section 6 proposes an effective date of November 1, 1971, because

that is the first month of a general election in Mississippi after the next

regular session of the state legislature.

V. Conclusion

Jury selection in Mississippi is at a critical juncture. Already solu-

tions for the problems faced are being worked out on an ad hoc basis-

some counties are devising local selection procedures designed to over-

come constitutional challenges; 64 other counties find themselves under

injunction to do so.65 Meanwhile criminal convictions in many areas of

the state remain suspect, and the county officials in such areas subject

to successful suits enjoining their selection procedures. Such suits are

63 Text accompanying notes 26-27 supra.

64 E.g., Jackson and Walthall Counties. See note 47 supra.

s*See e.g., Love v. McGee, 297 F. Supp. 1314 (S.D. Miss. 1969); Johnson v.

Gibbs, Civil Action No. WC69-6S (N.D. Miss. Jan. 25, 1969).
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costly and can result in burdensome compliance requirements.66 When
criminal convictions are reversed, the state faces the prospect of costly

retrial and possible failure to regain the conviction on the second
go-around.

The magnitude of this problem demands more than ad hoc attention

which at best patches here and there to meet problems posed today with
little consideration given to the serious questions which may arise to-

morrow. The legislature should thoroughly study the jury selection area

and lay these problems to rest once and for all—at least as best as can

be done by legislation. It is submitted that the statute proposed here

adequately meets the challenges now facing our jury selection laws and
also foresees and satisfactorily answers questions which may arise in the

future. In doing so, the proposed statute is designed to implement the

positive values of fostering public confidence in the system of trial by
jury, making the opportunity for jury service equally available to all

qualified citizens, and assuring that jurors are chosen who are com-
petent to render just and honest decisions.

Appendix A

An Act To Amend State Jury Selection Procedure By Requiring

Random Selection Of The Jury Venire Under Supervision Of

A County Jury Commission

Be it enacted by the Legislature of the State of Mississippi:

§ 1. Establishment of Jury Commission

(a) Within 30 days of the State's general election, each newly-

elected or re-elected circuit court judge shall appoint a three-

member jury commission for each county within his district.

In those districts which have two or more circuit court judges,

the judge who has been for the longest time continuously a

66 See, e.g., Johnson v. Gibbs, Civil Action No. WC69-6S (N.D. Miss. Jan.

25, 1969), which requires Grenada County officials to file a written report with the

federal district court after every term of court giving the names of persons by race

and sex who are found by the presiding judge to be disqualified for jury service, and

who serve on the grand jury, petit jury, tales jury, or on a special venire. The name,

address, race, sex, reason for disqualification, and disqualifying facts must also be

submitted as to each person found by the board of supervisors or presiding judge to

be disqualified for jury service. County officials are further required to maintain

available for public inspection other records, such as the minutes of the Grenada

County Circuit Court relevant to jury selection, names of persons excused from jury

service, and copies of venire facias delivered to the sheriff together with names of

persons appearing thereon not subpoenaed for jury service.
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judge of that district, or if the judges are equal in time of

service, then the judge who has been engaged for the longest

time continuously in the practice of law in this State, shall

appoint the members of the jury commissions. Appointment to

the commission is for a term coterminous with that of the

appointing judge. In case of vacancy, the circuit court judge

shall appoint a person to serve the unexpired term of a de-

parted member.

(b) To be eligible for commission membership, a person must

meet the qualifications for jury service in this State and reside

in the county for which he is appointed. A commission mem-
ber is eligible for reappointment. An elected county official

is not eligible for membership.

(c) A circuit court judge may remove a commission member for

failure to perform duties, negligence, corruption in office, or

other good cause. The judge shall give at least five days

notice to the affected member before removal. Removal may
be effected in open court or in the judge's chambers in the

discretion of the judge.

(d) A commission member is entitled to compensation of dol-

lars a day for days on which he necessarily performs jury com-

mission duties. He is entitled to reimbursement for travel, sub-

sistence, and other necessary expenses of commission member-
ship. To receive compensation and reimbursement, a commis-

sion member must submit an itemized account of expenses and

a schedule of days for which compensation is due to the

county board of supervisors. The board of supervisors shall

pay a member the amounts stated from the county fund, ex-

cept if the amounts stated are unreasonable, the board of

supervisors shall pay a member only reasonable compensation

and reimbursement.

(e) The county circuit court clerk shall serve as clerk of the jury

commission. His duties include providing clerical assistance

to the commission and reasonable access to the county voter

registration and poll books. The board of supervisors shall pay
the circuit clerk— dollars a day from the county fund for each

deputy clerk necessarily employed in rendering clerical assist-

ance to the jury commission.

(f ) The jury commission shall designate one of its members to

serve as chairman. To be effective, actions of the commission

must be approved by at least two members.
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§ 2. Duties of the Jury Commission

(a) The jury commission shall establish a plan for random selec-

tion of a jury venire in accord with the specifications of § 3.

(b) The jury commission shall meet annually in April and re-

examine the venire selection plan. The commission shall sub-

mit to the circuit court judge a written report on the re-

examination, which includes comment on the success of the

plan in achieving random selection and cross section juries.

(c) At the April meeting the jury commission shall compile a jury

venire list which contains enough names to fulfill the county

juror requirement for at least one year. The clerk shall write

the name of each venireman on a separate slip of paper, and

place the slips in a box. The clerk shall maintain custody of

the box and keep it locked, except the clerk shall open the box

at the request of the jury commission, upon court order, and

when juries are drawn.

(d) If it appears that the jury venire list will not provide enough

jurors during the year, the jury commission may add names to

the venire list. The jury commission shall add names to the

venire list if the circuit court judge requests additional ven-

iremen. The clerk shall write the additional names on separate

slips of paper, and place the slips in the jury box.

( e ) The clerk shall keep records of the commission's annual venire

selection process. These records shall remain secret until the

jury box for that year is empty, except the clerk shall allow a

party challenging the selection process reasonable access to

the records for inspection, copying, or reproduction. When the

jury box for a year is empty, the clerk shall make the selection

process records for that year available for public inspection.

§ 3. Establishment of Jury Venire Selection Plan

(a) A jury venire selection plan shall reasonably ensure the ran-

dom naming of veniremen from among those persons on the

county voter registration books. A selection plan shall include

names from the county land assessment rolls if an order under

§ 1762-02 (which qualifies resident freeholders who are

not electors for jury service ) is in effect. The plan may consist

of drawing names from a box which contains the names of all

eligible jurors; selection of names from an eligible juror list
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by use of a multiple; designation of veniremen by computer;

or other processes which assure reasonably random selection.

(b) The venire selection plan shall include detailed explanation of

the procedures of the selection process. It shall provide for

periodic emptying and refilling of the jury box and for the

addition of names if necessary to meet jury requirements. The

box must be emptied at least once within a two-year period.

(c) Within sixty (60) days of appointment, a jury commission

shall submit in writing a copy of a proposed jury venire selec-

tion plan to the circuit court judge. If the judge finds that the

plan does not provide for reasonably random selection, he shall

state to the commission the particulars in which the plan fails.

Within a reasonable time after a notice of disapproval, the

commission shall submit an alternate plan which corrects de-

fects noted by the judge. A plan or alternate plan is effective

when approved by the circuit court judge, and remains in force

until superseded by approval of a later plan.

(d) The jury commission may propose modifications of the venire

selection plan by submission of a written proposal to the cir-

cuit court judge. The jury commission shall modify the selec-

tion plan if the circuit court judge directs modification, or if

the commission determines that a plan does not ensure reason-

ably random selection. A modification is effective when ap-

proved by the circuit court judge.

§ 4. Exclusion of Persons Unfit for Service

Any person summoned for jury service may be excluded by the

court on the ground that such person may be unable to render

impartial jury service or that his service as a juror would be likely

to disrupt the proceedings or that service of such person as a juror

would be likely to threaten the secrecy of the proceedings, or

otherwise adversely affect the integrity of jury deliberations.

§ 5. Amendment and Repeal

(a) The following laws and parts of laws are repealed: Miss. Code
Ann. §§1762-03, 1766 (Supp. 1968); Miss. Code Ann. §§

1767,1768,1771(1956).

(b) Miss. Code Ann. § 1770 (1956) is amended by striking out

words "board of supervisors" and substituting the words
"jury commission."
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(c) Miss. Code Ann. § 1772 (Supp. 1968) is amended by striking

out of the second and third lines the words "the five ( 5 ) small

boxes enclosed in"; and by striking out of the sixth and seventh

lines the words "drawing the same number of slips from each

and every one of the five (5) small boxes if practicable".

(d) Miss. Code Ann. § 1778 (1956) is amended:

( 1 ) by striking out of the first line the words "board of super-

visors" and substituting the words "jury commission";

(2) by striking out of the second and third lines the words

"if the clerk of the board fail to duly certify the jury list

to the clerk of the circuit court;";

(3) by striking out of the third line the word "latter" and sub-

stituting the word "circuit";

(4) by striking out of the nineteenth line the words "board of

supervisors" and substituting the words "jury commission";

and

(5) by striking out of the nineteenth line the word "board"

and substituting the word "commission".

(e) Miss. Code Ann. § 1779 (1956) is amended by striking out of

the fifth line the words "name from each supervisors district

shall be placed in a separate" and substituting the words

"names shall be placed in a"; and by striking out of the

seventh, eighth and ninth lines the words "and said names shall

be drawn from each box in regular order until the number
designated is drawn,".

§ 6. Effective Date

This Act shall become effective after November 1, 1971.



STUDENT COMMENTS

THE RIGHT OF PUBLIC EMPLOYEES TO UNIONIZE

I. Introduction

In 1935 the U. S. Congress took a giant step forward in the area of

labor law by enacting the "constitution" of the laboring class—The Na-

tional Labor Relations Act. 1 Departing from the old philosophy that law

should play no role in labor-management relations, the NLRA made
lawful the rights of labor to organize and to bargain collectively. How-
ever, these rights were guaranteed only to laborers in the private sector;

the Act specifically exempted from coverage the United States govern-

ment and all states and political subdivisions thereof.2

As a result of Congress' unwillingness to include government em-

ployees under the umbrella of the National Labor Relations Act, union-

ization in the public sector began at a slow pace. Nonetheless, unions

have more than made up for lost time in recent years. According to a

current article, the three most prominent public employee unions-

American Federation of State, County, and Municipal Employees

(AFSCME), American Federation of Government Employees (AFGE),
and American Federation of Teachers (AFT)—are the fastest growing

unions in the country today.3 To illustrate, from 1964 to 1966 union

membership increased on the average of six per cent. At the same time,

AFSCME increased twenty per cent; AFGE increased forty-two per cent;

and AFT increased fourteen per cent.

This high rate of increase in public employee unionization is in

part attributable to the parallel increase in the number of government

employees. For example, state and local government employment has the

fastest growth rate in the country at the present time. Between 1962

and 1968 employment in state and local government mushroomed from

6/2 million employees to 9/2 million.4 According to former Secretary of

Labor Willard Wirtz, in 1966 one out of every six employees in the United

States was on a public payroll.5 And it is estimated that in the year 2000

i National Labor Relations Act, 29 U.S.C. § 151 (1935).

2 Id. § 152(2).

3 Weisenfeld, Public Employees Are Still Second Class Citizens, 20 Lab. L.J.

138, 139 (1969).

* Id. at 138.

6 Address by Willard Wirtz, AFSCME Convention, April 27, 1966. Secretary

Wirtz said there were 10& million public employees as of April, 1966. Of this num-
ber, three-fourths were local employees, and one-half of these were in education.

415
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one out of every four employees in the U.S. will be a public employee.6

Whether the unionization of public employees will continue its

parallel increase with that of public employment remains to be seen.

Doubtless, the many social and economic problems recently generated by
public employee union activities, especially the strike, will curtail the

unionization to some extent. Just how much curtailment will result is

difficult to forecast.

One thing is certain. If unionization in the public sector is to con-

tinue, new legal theories, as well as old, will be advanced in order to

provide the courts with legal bases upon which they can bottom their

decisions. In order to determine what these theories will be, it is neces-

sary to closely examine the case law and legislation in the entire area of

public employee unionization.

For analytical purposes the following examination of the subject

divides public employees into two groups: first, local government em-
ployees; and second, federal government employees.

II. Local Government Employees

For purposes of this discussion local government employees include

those persons employed by a state, county, or municipality, or a sub-

division thereof. In other words, all government employees not employed

in the federal sector will be considered local government employees.

In the following analysis of the legal theories which local government

employees will propose in order to obtain the right to unionize, atten-

tion is devoted to three particular areas: first, attention is focused on
those local governments which have specific legislation permitting

unionization by public employees; second, there is a discussion of those

state court cases which have relied on grounds other than specific legis-

lation to grant these employees the right to unionize; and third, there is

a treatment of federal court cases which have granted public employees

the right to unionize.

A. Theories Based on Local Government Legislation

At the present time several states have statutes specifically granting

public employees the right to unionize. 7 These states have decided to

experiment to determine whether principles and practices of collective

bargaining can be transferred from the private to the public sector.

6 Smith and Clark, Reappraisal of the Role of the State in Shaping Labor Rela-

tions Law; 1965 Wis. L. Rev. 411, 422 (1965).

7 Anderson, The United States Experience in Collective Bargaining in Public

Employment-Part I, 13 Prac. Law. 14 (1967).
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Although these states' statutes are similar in many respects, they fre-

quently vary with respect to the particular groups of public employees

covered by the legislation.

For example, Wisconsin, Connecticut, Michigan, Rhode Island, and

Massachusetts have adopted statutes granting municipal employees the

right to unionize.8 In addition, Rhode Island and Minnesota grant this

right to state employees.9 California, Oregon, Florida, and Washington

have enacted legislation dealing with school board-teacher relation-

ships. 10 Finally, special provisions for determination of grievances and

disputes over the terms of employment of firemen exist in California,

Illinois, Iowa, and Rhode Island. 11

In these states which have statutes providing certain groups of

public employees the right to unionize, the employees who are covered

are obviously in a most favorable situation. The covered employees

should experience little difficulty in exerting their legal right to join a

union. But what about those public employees who are not covered by

the legislation? Can they unionize, too?

The answer to the above question is yet to be definitely decided.

Presumably, one reason the question has arisen so infrequently is that

the unions now are busier trying to organize those employees already

covered under unionization statutes. If the unions should decide to un-

dertake organization of those employees omitted from coverage, how-

ever, one legal theory which doubtless will be proffered is the constitu-

tional argument of equal protection.

The equal protection argument could be made as follows. The
courts have recognized and affirmed that a public employee has a right

to join a union. This right is a constitutional right guaranteed by the

right of association of the first amendment of the U.S. Constitution,

made operable on the states by the due process clause of the fourteenth

amendment. Since the right is a constitutional one, it is guaranteed to

8 Wis. Stat. Ann. §111.70 (Supp. 1969); Conn. Gen. Stat. §7-468 (1966);

12A Mich. Stat. Ann. §17.455 (1968); R.I. Gen. Laws Ann. §36-11-1 (Supp.

1967); Mass. Gen. Laws Ann. ch. 149, §178H (Supp. 1968).
9 R.I. Gen. Laws Ann. §36-11-1 (Supp. 1967); Minn. Stat. Ann. §179.50

(1966).

k>Cal. Gov't Code §3500 et seq. (West (1966); Cal. Educ. Code §13080 et

seq. (West 1966); Ore. Rev. Stat. §342.450 et seq. (1968); Fla. Stat. Ann.
§839.221 (1965); Wash. Rev. Code §28.72.010 et seq. (Supp. 1967).

The National Education Association plans to propose a federal law requiring school

boards to bargain with unions and give teachers a right to strike. Wall Street

Journal, April 15, 1969, at 1, Col. 5.

11 Cal. Lab. Code §1960 et seq. (West Supp. 1968); III. Ann. Stat. ch. 24,

§10-3-8 (1962); Iowa Code Ann. §90.15 et seq. (Supp. 1969); R.I. Gen. Laws
Ann. §28-9.1 et seq. (1956).
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all persons employed in the public sector. Although a state may reassert

this right to its public employees, no state can deny this right to any
public employee regardless of his particular occupation in the public
sector. The state cannot take away this right because a state statute is

impotent to abnegate an individual right guaranteed by the Federal
Constitution. Thus, to permit a state to pass statutory legislation grant-

ing only certain groups of public employees the right to organize would
be to deny the omitted employees equal protection of the law, another
constitutional right guaranteed citizens of the states by the fourteenth
amendment.

In rebuttal of this equal protection theory, the state could contend
the statute is merely a lawful exercise of its well-settled power to

classify persons in a reasonable manner for statutory purposes.12 In sup-

port of this contention the state could argue that certain justifiable dis-

tinctions exist between those public employees covered and those

omitted; therefore, the classification is not unreasonable but duly con-

stitutional. 13

From the foregoing it is obvious that proper theoretical arguments
can be made for, and against, granting the right to organize to public

employees omitted from coverage by state statute. Which argument the

courts will take in the future is uncertain. The most that can be said

with any assurance is that in making their decision the courts will look

to factors such as the purpose of the classification of employees, the

reasonableness of the classification, and the justifiable distinctions be-

tween the type of work of those employees who are covered and those

who are not.

B. Theories Adopted by Local Government Judiciary

In addition to those states whose legislatures have taken the ini-

tiative and granted the right to unionize to public employees, the judi-

cially active courts of other states have wrestled with the issue and done

likewise.

One example of this judicial activism is Chicago Division of Illinois

12 16 Am. JuR.2d Constitutional Law §494 (1964).
13 Minneapolis Federation of Teachers Local 59 v. Peter Obermeyer, 275 Minn.

46, 144 NW2d 789 (1966). In this case the Minnesota Supreme Court held that

provisions of a state law, which conferred upon public employees the right to join a

union but excepted therefrom public school teachers, are not unconstitutional as an

unreasonable and arbitrary classification denying teachers equal protection of the

law under the federal and state constitutions. Furthermore, the court said designation

of teachers as a class apart from other employees was not subject to constitutional

attack in view of the state legislature's historical recognition of a sufficient distinction

between teachers and other public employees.
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Education Association v. Board of Education of the City of Chicago. 1 *

In this case the Board of Education of Chicago had entered into "mem-
oranda of Understanding" with both the Chicago Teacher Union and the

Chicago Division of the Illinois Education Association; these memor-
anda prescribed procedures for the resolution of grievances and profes-

sional problems. In September of 1965, facing a strike threat by the

union, the Board agreed to hold an election to determine whether the

Teachers Union or the Education Association would be the exclusive bar-

gaining unit. The Education Association then filed suit to block imple-

mentation of the Board's decision to hold the elections. The trial court

held that the Board resolution authorizing the teachers employed in the

system to vote to select a sole bargaining agent was consistent with the

Illinois School Code. The Education Association appealed the trial court's

decision.

The question before the Illinois appellate court was whether the

Board of Education could enter into a collective bargaining agreement

with the sole bargaining agent selected by its teachers, in the absence of

express legislative authority granting the Board such power. The Board

was legislatively authorized to do all things "necessary and proper" for

the operation of the schools. The union contended that collective bar-

gaining was a "proper" function of the Board and not contrary to public

policy. Another crucial issue was whether the Board should exercise its

discretion on this subject or whether it should leave to the legislature

the many policy questions presented by the question of whether collec-

tive bargaining should be imported into the public sector. After ex-

haustively reviewing national authorities, the court held that the Board's

exercise of its discretion was a "proper" function of the Board. Also, the

court concluded that no express legislative authority to the Board was

necessary, the agreement made was not contrary to public policy, and

there was no improper delegation of legislative authority.

A second legal argument which state courts have used as a basis

for granting public employees the right to unionize is based on state

right to work laws. In Beverly v. City of Dallas15 the Court of Civil

Appeals of Texas held invalid a city ordinance forbidding public em-

ployees to join a union. The firemen who attacked the ordinance based

their claim on the Texas Right to Work Law of 1947. The court con-

cluded that the passage of this law resulted in a very definite change in

the situation of public employees in Texas because up to that time the

Texas courts had upheld the validity of ordinances similar to the one in

question.

14 76 111. App.2d 456, 222 N.E.2d 243 (1966).

15 292 S.W.2d 173 (Tex. Civ. App. 1956).
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At first blush this decision seems to strike a telling blow for public

employee labor unions in Texas, but a closer perusal of the case indicates

otherwise. In its opinion the court pointed out that the Right to Work
Law permits union membership by public employees, but the court

affirmed the sections of the law prohibiting collective bargaining or

striking by the unions. It would appear that the degree of influence

which public employees could exert on their employer when the right

to bargain collectively is denied is less than dramatic.

In another case involving a State Right to Work Law, the Supreme
Court of Arkansas held that a constitutional amendment in the form of a

right to work law which says no person shall be denied employment
because of membership in a labor union applies to public employees.16

Further, the court held that a statute requiring persons be denied em-
ployment as policemen because of union membership was repugnant to

the right to work law and unconstitutional. The court chose to include

public employees under the protection of the law although the statutory

language did not specifically include them.

In the Arkansas case, too, however, the court's decision to permit

public employee unionization did not include the right of the union to

strike or bargain collectively, thereby restricting the ability of the unions

to exert economic pressure on the employees.

In addition to the state courts which have granted public employees

the right to unionize, at least two federal courts of appeal have done

likewise. In two very recent cases both the Seventh Circuit Court of Ap-

peals and the Eighth Circuit Court of Appeals upheld the right of public

employees to join unions.

The Seventh Circuit reached this conclusion in McLaughlin v. Til-

endis. 17 In this case an Illinois school board dismissed one teacher and

refused to hire a second because of their association with a union. The
court held the teachers were deprived of their constitutional rights of

association under the first and fourteenth amendments of the U. S.

Constitution in violation of the Civil Rights Act of 1891. According to

the court, the first amendment confers the right to join a labor union,

and the Civil Rights Act of 1871 gives employees a remedy if their con-

tracts were not renewed because of the exercise of this right, even

though the teachers did not have tenure.

It is interesting to note the argument of the defendant school board

in Tilendis to the effect that it was immune from suit because of the

16 Potts v. Hay, 229 Ark. 830, 318 S.W.2d 826 (1958). Accord, Norwalk Teach-

ers Association v. Board of Education, 138 Conn. 269, 83 A.2d 482, 485. See 31

A.L.R.2d 1133.
17 398 F.2d 287 (7th Cir. 1968).
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Illinois Tort Immunity Act. 18 The court made short shift of this conten-

tion by holding the supremacy clause of the U.S. Constitution requires

that a state statute cannot protect a defendant from a cause of action

based on a federal statute.

In a similar case, American Federation of State, County, and Munic-

ipal Employees v. Woodward, the Eighth Circuit Court of Appeals also

relied on the first and fourteenth amendments and the Civil Rights Act

of 1871 19 to grant the public employees relief.
20 In this case a municipal

employer discharged two municipal street department employees be-

cause they joined a union. The primary issue in the case was whether

the Civil Rights Act provided a proper remedy of injunctive relief and

damages to the discharged employees. In deciding the issue the court

relied upon the Nebraska Constitution which provides: "No person shall

be denied employment because of membership in or affiliation with . . .

a labor organization." 21 The court concluded that the Nebraska Con-

stitution was not limited by its terms to private employees; then, public

employees were included by this provision.

A noteworthy contention of the defendant employer in the case was

that the plaintiff employees had not exhausted the state judicial and

administrative remedies prior to seeking relief in the U.S. District Court

in Nebraska. The court skirted this issue by concluding that the sug-

gested remedies were not shown to be adequate. The court reached this

conclusion for two reasons: first, the defendant employer did not con-

tend that Nebraska state courts had or would exercise jurisdiction; second,

the defendant employer did not challenge the plaintiff's statement that

"no Nebraska court or agency has ever ordered reinstatement and com-

pensation of public employees discharged for joining a union . . .
."

The importance of Woodward and Tilendis is obvious. These cases

could be the beginning of a larger trend by all of the federal courts to

entertain jurisdiction of public employee suits demanding the right to

unionize. In those states in which employees have had little or no suc-

cess in state court, the employees can now file suit in federal district

court and cite as precedent for jurisdictional grounds the rationale of

18 The Illinois Tort Immunity Act is found in 111. Rev. Stat. ch. 85 §2-201

(1966).

!9 Section 1, Civil Rights Act of 1871, 42 U.S.C. §1983, provides: "Every person

who, under color of any statute, ordinance, regulation, custom, or usage, of any state

or territory, subjects, or causes to be subjected, any citizen of any rights, privileges,

or immunities secured by the Constitution and laws, shall be liable to the party in-

jured in an action at law, suit in equity, or other proper proceeding for redress."

20 406 F.2d 137 (8th Cir. 1969).

21 Neb. Const, art. 4, §13. Accord, Neb. Reissue Revised Statutes §48-217

(Cum. Supp. 1965).
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Woodward and Tilendis. In many instances this approach might enable
the employers to overcome local judicial bias against public employee
unionization.

Now that we have looked at the legal theories in those states which
have granted local government public employees the right to unionize,

it is important to view the states which deny the right of unionization.

Such a discussion includes a look at those states whose legislatures have
specifically denied the right of public employees to unionize. Also, it is

important to note those states whose courts have prevented these em-

ployees from unionizing.

At present at least four states have legislation expressly denying or-

ganization of public employees.22 The legislation of the four states differs

in the scope of coverage. For example, Georgia prohibits only policemen
from unionizing. In Alabama any public employee, meaning, "Any person
whose compensation is derived in whole or in part from the state, or any
agency, board, bureau, commission or institution thereof," is prohibited

from joining a labor union.

The constitutionality of Alabama law was challenged in federal

district court in Government and Civic Employee Organizing Committee,

CIO v. Windsor.23 The district court chose to withhold the exercise of

jurisdiction under the doctrine of abstention. On its review of the district

courts action, the United States Supreme Court held that the federal

court should have retained jurisdiction until a definitive determination

of local law questions was obtained from the state court.24

The decision of the Alabama federal district court in Windsor is

highly questionable, especially in light of the more recent decisions on

the subject by the federal circuit courts of appeal in Tilendis and Wood-
ward. It appears that Alabama public employees choosing to contest the

constitutionality of the law preventing unionization would be on much
firmer footing in light of these recent federal decisions. In Seventh and
Eighth Circuits the worst that could happen would be the Fifth Circuit's

affirming the Alabama federal district court. In this event, there would

be a conflict among the Fifth, Seventh, and Eighth Circuits and thus

ground for an appeal to the U.S. Supreme Court.

We now look at one state whose judiciary has ruled that certain

public employees do not have a right to unionize. The Missouri Supreme

Court in 1947 in King v. Prest said that the police officers of St. Louis,

22 The four states are as follows: Alabama: Ala. Code tit. 55 §317 (2) (1958);

Georgia: Ga. Code Ann. §§54-909, 54-9923 (1961); North Carolina: N.C. Gen.

Stat. §§95-97; Virginia: Va. Code §§40.65-40.67 (1950).
23 116 F.Supp. 354 (1953).
2* 353 U.S. 364, (1957).
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Missouri, were rightfully prohibited from unionizing by a rule adopted

by the Board of Police Commissioners of the city.
25 Several St. Louis

policemen attacked the rule as unconstitutional. In deciding the ques-

tion, the court relied heavily on its right to take judicial notice of matters

of common knowledge. Although the employees' petition clearly stated

that the union would not strike or attempt to bargain collectively, the

court chose to refuse to assume that these powers commonly exercised

by labor unions would not be exercised by the policemen's union. The
court held the rule prohibiting unionization was reasonable as applied

to the policemen.

Although the King case was decided more than 20 years ago, it still

appears to be the law in Missouri. It should be noted, however, that in

some states whose courts once held that public employees could not

unionize, there has been a reversal of position on this point. For example,

in 1917 an Illinois court held the public employees of Chicago could not

unionize, whereas in 1966 the opposite result was reached.26

III. Federal Government Employees

At this time we turn from our previous consideration of unionization

of local government public employees to a brief consideration of those

public employees working in the federal sector. These employees will

be referred to as federal government public employees and include all

persons employed by the federal government.

Federal government public employees are granted the right to

unionize by Executive Order 10988, issued by President John F. Kennedy

on January 17, 1962.27 At the time of the study of the federal labor situ-

ation ordered by Kennedy, 22 of 57 federal agencies studied had no

labor relations policy at all, and only 11 had a bare minimum.28 As a

result of Executive Order 10988, however, many of the agencies therto-

fore having no labor policy or unionization within the rank experienced

swift changes in this respect.

Under Order 10988 federal employees are granted the right to form,

join, and assist any employee organization or to refrain from such activ-

ity. Beyond this right, however, there is alleged to be little that these

25 357 Mo. 68, 206 S.W.2d 547 (1947). Accord, City of Jackson v. McCleod, 199

Miss. 676, 24 So.2d 319 (1946).
26 People ex rel Fursman v. City of Chicago, 278 111. 318, 116 N.E. 158 (1917)

and Chicago Division of Illinois Education Association v. Board of Education of

City of Chicago, 76 111. App.2d 456, 222 N.E.2d 243 (1966).
27 Exec. Order No. 10988, 27 F.R. 551, 5 U.S.C. § 631, 5. U.S.C.A. § 7301

(1962).
28 Craven, Bargaining in the Federal Sector, 19 Lab. L.J. 569 (1968).
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employee unions can do. Supposedly, there is no right to bargain for

wages, seniority, pensions, or health and welfare benefits.29 Nevertheless,

the effect of Order 10988 has been to rapidly increase the unionization

of federal agencies and departments.30

IV. Conclusion

Public employee unionization in this country is increasing dramatic-

ally. The high rate of increase is partly attributable to the spiraling

growth in the number of government employees in both the federal and
local sectors. Whether this growth trend continues will depend to some
extent on the legal theories which public employees make to the state

and federal courts in which unionization suits are filed.

Which of these theories advocating the right of public employees

to unionize is available for argument depends to a great extent on
whether the employee works in the local government sector or the fed-

eral government sector.

Some local governments, usually the states, have enacted specific

legislation granting certain groups of public employees the right to

unionize. In a few states the local judiciary has relied on grounds other

than specific legislation to grant local government employees the right

to unionize. Finally, two circuit courts of appeal have entered the state

arena and granted unionization rights to local government employees.

In four states the state legislatures have passed legislation specific-

ally denying public employees the right to unionize. The only recourse

of the employees seeking the right to unionize is to attack the constitu-

tionality of this legislation. Also, some state courts have denied these

employees unionization rights even though there is no specific state leg-

islation to this effect.

Federal government employees were granted the right to organize

by Executive Order 10988. As a result of this order unionization activities

among federal employees are increasing, although there is concern on the

part of some because of the limitations of the approved activities.

Clifford Thompson

29 ABA Labor Relations Section 78 ( 1967).
so Anderson, The United States Experience in Collective Bargaining in Public

Employment-Part J, 13 Prac. Law. 19 (1967).
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RURAL WATER DISTRIBUTION SYSTEMS:

AN ANALYSIS OF CREATING A LOCAL SYSTEM

Perhaps one of the most perplexing problems in this modern age is

that of rural poverty. Economic opportunity is scarce in rural areas and
poverty stricken inhabitants have very little hope for progress. Some
residents have great difficulty in providing their families with daily nu-

trition requirements. 1 So long as the rural area remains unattractive for

growth and development these problems are likely to increase rather

than decrease.

One of the prime contributing factors to rural poverty is the lack of

sanitary water. A national public health survey taken in the late 1950's

indicated that some 30,000 communities in rural America did not have

a sanitary water supply.2 Life in an area without a sanitary water supply

can, at best, only be described as backward and unpromising. Outdoor

plumbing and unsanitary hand-carried drinking water only add to the

stigma attached to a rural area, thus making it even more difficult for

the area to attract industrial development and additional population.

Congress felt there was an immediate need to make funds available

that would increase the prospects of blighted rural areas.3 Residents

and, more specifically, farmers all over rural America were finding it

increasingly difficult to meet modern sanitary requirements with old

fashion water systems, and Congress felt that updated water systems

would stimulate the growth of rural areas and enable them to make their

proper contribution to the growth of the overall economy.4 The need for

assistance to rural population centers was also recognized by Secretary

of Agriculture Orville Freeman,5 who pointed out that federal assistance

was the primary source of aid available to accomplish the congressional

objective of upgrading rural areas.6

Prospects for rural Americans are now brighter due to opportunities

made available by a rural community program designed to make rural

areas more attractive by providing federal funds for the construction of

modern water distribution systems.7

1 Hungry Children. A Special Report, Southern Regional Council, At-

lanta, Ga.
2 Whitten, A Breakthrough For Rural Communities In Their Struggle For Mod-

ern Water Services, Dickey Data 4 (June/July, 1968) (Hereinafter cited as

Whitten).
3 U. S. Code Cong, and Adm. News 3407 (1965).
4 Id.

m. at 3410.

6 Id. at 3414.

7 7 U.S.C.A. § 1926 (Supp. 1969).
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The purpose of this paper is to examine the availability of funds

necessary to establish a rural water system with primary emphasis being

placed on the Farmers Home Administration program. Government pro-

grams have a way of becoming perplex, and for this reason, the statutory

guidelines governing funds distributed through FHA will be examined.

The latter portion of this paper will emphasize the role that local state

law plays in the creation of a water system with primary emphasis on

the procedural aspects necessary to obtain permission from the compet-

ent authority to construct and operate a system.

With the avenue open, progress can travel if local citizens recognize

the need for development. Before action can be initiated at the local

level there must be a clear understanding of where funds come from and

what guidelines govern their distribution.

As for the source of funds, the Secretary of Agriculture is authorized

to make or insure loans through the FHA to associations, non-profit cor-

porations, and public agencies to provide for the establishment of pro-

grams for the conservation, development and use of water projects that

primarily will serve rural residents.8 The Secretary is further authorized

to make grants to associations to finance specific projects for facilities for

storage, treatment, purification and distribution of water in rural areas.9

A "project" for grant purposes includes facilities providing central ser-

vice as well as facilities serving individual properties, or a combination

of both.10

There is an initial limitation imposed on the Secretary's power to

make grants to water associations. The amount of the grant must not ex-

ceed 50% of the development cost of the project to serve the area de-

termined by the association.11 In determining development cost so that

maximum grant funds can be utilized it is significant to point out that

in addition to regular construction costs, also properly includable are

land costs and the cost of any necessary easements, rights-of-way, or

water rights.12

As indicated in the Secretary's general power to make funds avail-

able, such funds are made available only to those associations, agencies,

and non-profit corporations that will service rural areas. A rural area

does not include any area, city or town, having a population in excess of

5,500 inhabitants.13 Therefore, those populated rural areas in Mississippi

8 Id. This section also provides financial assistance for planning such projects.

Hd. § 1926 (a)(2). Grants cannot exceed $100,000.00 in any fiscal year.

io id. § 1926 (a)(4)(B).
ii Id. § 1926 (a)(2).
12 Id. § 1926 (a)(4)(A). To be includable such costs must be necessary to the

construction and operation of the facility,

is Id. § 1926 (a)(7).
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or other states having a population less than 5,500 persons are rural areas

qualified for federal assistance.

Additional limitations are placed on grants to rural areas. In order

to qualify for a grant, the association must show that it will serve a rural

area which is not likely to decline in population below that for which the

facility was designed.14 The design and planned construction must be
such as to include a present system capacity to serve the existing popu-

lation and a potential system capacity to meet the reasonably foreseeable

growth needs of the service area. 15 Grants will not be made unless the

Secretary determines that the system is "necessary for orderly commun-
ity development" consistent with existing area plans and not inconsistent

with planning by a competent authority. 16

The financial aid available through the FHA takes the form of a

grant-loan combination and appears to be the single major source of

funds available for rural water projects. One further limitation is that no

loan or grant can be made if such loan or grant will cause the unpaid

principal indebtedness of an association to exceed $4,000,000 at any one

time.17

Civic-minded Mississippi residents have recognized the need for

rural development and are taking advantage of FHA funds. At the end

of fiscal year 1967 Mississippi had taken the lead in the use of rural

water programs by initiating some 440 distribution systems. 18 Mississippi

is second in this area only to Texas. 19 Of the 440 facilities established in

Mississippi only 70 were able to obtain grant funds and the grants, when
made, were made as supplements to loans.20 For this reason it is wise to

remember that the program is one of a grant-loan combination, as evi-

denced by the fact that for the fiscal year 1968 the average loan for a

water project was $151,000; in comparison, the average grant was $65,000

—less than half the average loan.21

Funds are contingent on congressional provision. For the fiscal year

1969 the following are available: 22

"Id. § 1926 (a)(3)(i).

™Id. § 1926 (a)(3)(ii).
16 Id § 1926 (a)(3)(iii). Competent authority is not defined. Generally it

should be any political sub-division.

17 Id. § 1926 (a)(5).
18 Letter from Brad Dye, Jr., Director of Mississippi Agricultural and Industrial

Board to author, March 27, 1969. (Hereinafter cited as Dye).
19 Written at 5.

20 Dye.
21 Letter from James V. Smith, Administrator of FHA, to Jamie L. Whitten,

House of Rep., March 28, 1969. (Hereinafter cited as Smith).
22 Id. Figures indicate a preference to insure loans and make direct loans rather

than grants.
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Mississippi Nationally

Direct-Water & Sewer $1,875,430 $ 74,000,000

Insured-Water & Sewer 5,923,500 110,000,000

Grant-Water & Sewer 710,340 23,500,000

In order to insure funding through the FHA program, the local

civic group sponsoring the project should engage an engineer to develop
the preliminary design of a system that would serve the existing popula-
tion and be co-ordinated with future population projections to include

potential system capacity for reasonably foreseeable growth needs. The
project plan also should include a base estimated cost.23

In conjunction with construction plans a survey should be taken in

order to determine the number of customers who would use the services

of a water system if available. It would be wise to evaluate customer
demand on the basis of customer type rather than on the bulk number of

customers. Some basic categories for evaluation of customer types are:

(1) Home (residential); (2) Home (multi-dwelling); (3) Business;

(4) Manufacturing; and (5) Institutional (hospitals & schools). Such
a survey can serve as a valuable guideline in planning system capacity in

order to meet statutory requirements.24 From a cost standpoint, the sur-

vey can be used to determine the service rate necessary to meet monthly

operating cost and loan payment.

At this stage of system development the dual nature of the program
(grant-loan) becomes of increasing importance. Preliminary surveys may
bear out the fact that 100% loan financing would require a heavy annual

loan payment thus greatly increasing the service rate to be charged to

the customers of the proposed system. Consideration must be given to

the relative income of the customer in order to determine what level

service charge he can sustain. If pure loan financing exceeds this level,

a partial grant can be used to bring the service cost within the reach

of the subscribing customer.

Once the general construction plans have been developed and the

customer survey for the service area has been taken, application is then

made to the Farmers Home Administration for funding. In order to in-

sure success in obtaining funds, care should be exercised to comply with

the previously outlined statutory guidelines. For the purposes of this

paper it is assumed at this point that the necessary funds were obtained.

At this point the sponsors of a rural water distribution system must

turn their thoughts from federal assistance requirements to state re-

23 7 U.S.C.A. §1926(a) (4) (A) (Supp. 1969).

24 Id. §1926 (a) (3) (ii).
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quirements. Mississippi has an interest in water distribution and has

chosen to regulate such in the public interest.

In 1956 the Mississippi Legislature acting in the public interest,

vested the Public Service Commission of the State of Mississippi with

the authority to regulate public utility rates and services in order to in-

sure the residents of Mississippi that the rates would be fair and reason-

able and that adequate service would be provided.25

The original act of 1956 26 conveyed to the Commission exclusive

original jurisdiction over the intrastate business and property of a public

utility. A public utility by definition includes persons and corporations,

or their lessees, trustees and receivers now or hereafter owning or oper-

ating equipment for the transmission, distribution, sale or resale of water

to the public for compensation.27 From this definition the conclusion

seemingly is drawn that water distribution systems funded through the

FHA would come under the general jurisdiction of the Commission,28

and that their rates and services are subject to regulation.

However, the general jurisdiction of the Commission was amended
in 1966 to provide that the Commission should have no jurisdiction to

regulate the rate for sales of water by a non-profit corporation or asso-

ciation.29 It should be noted that the 1966 Amendment just mentioned

only excluded rates from the Commission s jurisdiction—not services. The
amendment excluded the type system under discussion here from rate

regulation. This jurisdiction exclusion was further defined in April of

1968 when the general jurisdiction clause was further amended to deny

the Commission jurisdiction to regulate the rates of "sales of water by
nonprofit corporations or associations where the governing body of such

corporations or associations is elected by the consumers or appointed by

the county board of supervisors." 30

Therefore, as it now stands, rural water associations funded under

FHA are subject to rate regulations unless their officers are elected by the

customers or appointed by the county board of supervisors. It would be

wise in the initial development process to provide in the association

charter for the election of officers by the customer in order to qualify

under this exclusion.

25 Public Utilities Act of 1956. Chapter 372, Laws of 1956, Regular
Session.

26 Jd.

27 Miss. Code Ann. § 7716-01 (D)(4) (Supp. 1968).
28 Note that persons who supply water to tenants or employees for no com-

pensation are excluded by statutory provision. Miss. Code Ann., §1716-10(D)(5)

(Supp. 1968).
29 Miss. Code Ann. § 7716-04 (Supp. 1966).
3 Miss. Code Ann. § 7716-04 (Supp. 1969).
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Rate regulation is, or course, no subversive task master, but under
the loan cost-service charge balance previously discussed, rates may be
somewhat high in order to repay the borrowed money. Such high rates,

of course, are adequately justified by the need for a sanitary water dis-

tribution system in a rural area. Therefore, it seems that association plan-

ners should avoid rate regulation if possible.

Water distribution systems come under the general jurisdiction of

the MPSC,31 and therefore, consideration must be given to Mississippi

statutory requirements.

The first basic requirement before project construction is started is

to obtain a Certificate of Public Convenience and Necessity. No person32

shall construct facilities for the intrastate distribution of water for com-
pensation unless they obtain from the Public Service Commission a

certificate that the present and future public necessity and convenience

requires the operation of such a system.33 To obtain such a certificate a

petition must be brought before the Commission. The matter is then set

for hearing, and all interested parties are given notice of the hearing.

The Commission is authorized to prescribe reasonable rules and reg-

ulations necessary to carry out the provisions of the Public Utility Act.34

Such rules have been published and are filed with the Secretary of State

and are available for public inspection.35 The filing of an application for a

Certificate of Public Convenience and Necessity must conform to the

rules of practice and procedures established by the Commission.

The first step in obtaining a Certificate is to file a petition with the

Commission. An original and seven copies must be filed.
36 The petition,

or formal application, should state the venue "before the Public Service

Commission of Mississippi," and a "clear and concise statement of the

facts upon which the application is based/'37 The provisions of the Public

Utility Act relied on must be cited for reference, and the application

must set out a request for the specific order for which petition is made.38

31 Only rates are excluded, water systems are not totally excluded from jurisdic-

tion. See note 30.

82 The definition of "person" includes non-profit corporations and associations.

Miss. Code Ann. § 7716-01(B) (1956).

as Miss. Code Ann. § 7716-05 (1956).

34 Miss. Code Ann. § 7716-13 (1956).

35 Filing with the Secretary of State is a statutory requirement. Miss. Code Ann.

§7716-13 (1956).

36 Mississippi Public Service Commission, Uttlity Rules of Practice and
Procedure, Rule 2(1). (Hereafter cited as Public Service Commission).

37 Id., Rule 5 (B).

38 Id
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If the petitioner is a corporation, a certified copy of its charter of incor-

poration, or articles of incorporation, should be attached to the appli-

cation.39

The application (petition) must also contain necessary financial

data;40 a newly-formed water association should be in a position to show

the Commission that it is in a strong enough financial position to render

service. This should present no problem, for in most cases the petition

will not be filed until after the financial plans have been solidly devel-

oped with the Farmers Home Administration.

The necessary financial data must include a balance sheet of the

latest available data together with an income statement.41 If the asso-

ciation has only been funded and has made no expenditures, the income

statement will, of course, be a minor item.

Some of the associations could decide to issue stock. If this is the

case, financial data such as the amount and kinds of stock authorized,42

the amount and kinds of stock issued and outstanding,43 and the divi-

dends paid during the last 5 years44 should be attached to the basic

balance sheet.

The petition in reality is seeking permission to service a particular

area. For this reason the petitioner must attach two copies of a half-inch

scale county map45 showing all facilities, existing and under construction,

and the proposed service area. The Commission prefers that the geogra-

phical data be submitted in the form of three separate maps.46 This data

when submitted in its preferred form should be in compliance with the

procedural rules of practice.47 The preferred form is as follows:

(1) Two (2) copies of a map showing particular portions

of the overall area to a scale of 1" to 400 feet, so as to more
clearly portray such particular portions of the area.

(2) Two (2) copies of a %" country map showing the pro-
posed service area. Include a (metes and bounds) description
of the area.

39 Id., Rule 5(D). Two (2) copies required.

wid., Rule 5(E).
4i Id., Rule 5(E) (e).

42 Id., Rule5(E)(a).
43 Id., Rule 5(E) (b).

44 Id., Rule 5 (E)(d).
45 1^., Rule 6 (D)(c). Mississippi Highway Department county map—scale %"

to the mile.

46 Requirements for Filing a Formal Application before the Mississippi Public

Service Commission for a Certificate of Public Convenience and Necessity, published

by Mississippi Public Service Commission.
47 Public Service Commission, Rule 6(D)(C) & (d).
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(3) Two (2) copies of a map or facility layout sheet show-
ing the location, type, and size of the proposed facilities, to a
scale of 1" to 400 feet. Include technical data on well, pumps,
and tanks 48 *

.

Once this information is compiled it becomes a part of the petition
submitted to the Commission.

Even though the Commission does not regulate the rates of water
associations, tariff information should be furnished for informational
purposes only.49

A sample copy of a formal petition filed in accord with the rules
of the Commission is attached for reference purposes.50

The foregoing discussion concerns only the basic procedure to

follow in filing a petition for a Certificate of Public Convenience and
Necessity. Once the petition has been filed with the Commission, the
case is docketed,51 and upon written application of the parties witnesses
may be subpoenaed,52 and service of process extends to all parts of the
state.53 The Commission then fixes the time and place of the hearing and
gives notice thereof to interested parties by certified mail.54

Attorneys petitioning for a Certificate of Convenience and Public

Necessity should note that even though the rules of evidence should

conform to the requirements of the courts of record in the state, the

Commission can permit deviation from these requirements if it feels

that the introduction of such evidence would be in the public interest;55

this provision for exception gives the Commission wide latitude in ad-

mitting evidence. This procedure is as it should be, for here we are

concerned with an application for a certificate to allow construction of a

water distribution system which is clearly in the public interest. How-
ever, when petitions are sharply contested, care should be exercised to

protect both the petitioner and the contestant's rights, and the ' public

interest" exception should not be used as a device to defeat a legitimate

protest.

During the course of the hearing the burden of proof is on the

petitioner to convince the Commission that a certificate should issue.

When a petition is in contest the burden of proof is carried by the

48 See note 46 Supra.

49 See Public Service Commission, Rule 12 (c) & 15 (A).

50 See Appendix I.

51 Public Service Commission, Rule 2(A).

52 Id., Rule 2(C).

53 1^., Rule 2(D).

™ld., Rule 8(B).

55 Id., Rule 8(D).
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parties in a like manner as required by the courts of record of the

state.56

At the conclusion of the hearing the Commissions order and find-

ings are handed down. The order must be supported by substantial evi-

dence presented during the course of the hearing in order to enable

the appellate court to determine the basis of the Commission's conclu-

sions.57 The order is served on the party against whom it runs58 and

takes effect twenty days after service.59 This twenty day provision should

be of little concern to water associations since the association is seeking

permission to construct facilities and the order is not in the nature of an

injunction. Once the order is given it continues in force until changed

or revoked by the Commission.60

If the order is adverse, any party to the proceeding may make ap-

plication for rehearing,61 which application must be filed with the Com-
mission within thirty days after the order has been handed down.62 The
application must be either granted or refused within twenty days after

filing,63 and failure to act within twenty days operates as a refusal by
the Commission to rehear the cause.64

In addition to a rehearing, chancery court review is available,

whether application for a rehearing has been filed with the Commission

or not.65 The proper venue for review of a Commission order is in the

Chancery Court, First Judicial District of Hinds County, Mississippi.66

The brief filed on review should contain a brief statement of the

nature of the proceedings before the Commission and a statement of the

order complained of.67 The record of the hearing is transferred from

the Commission and is the basis of the review in chancery court, no new
or additional evidence being admitted. The statute further provides

that:

The [Commission] order shall not be vacated or set aside

either in whole or in part, except for errors of law, unless the

56 Id., Rule 8(E).
«7 Miss. Code Ann. § 7716-22 (1956).
58 Id, Copies are also served on the parties to the proceeding.
69 Id. Additional time is granted if, in the judgment of the Commission, the order

cannot be complied with in 20 days,
eo Id.

6i Miss. Code Ann. § 7716-25 (1956).
62 Id.

63 Id.

6*Id.

65Id.at§7716-26(a) (1956).
66 Id.

67 Id.
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court finds that the order of the commission is not supported by
substantial evidence, is contrary to the manifest weight of the
evidence, is in excess of the statutory authority or jurisdiction
of the commission, or violates constitutional rights.68

There is no appeal, however, from interlocutory orders of the Com-
mission.69

If chancery court review is adverse to your cause, an appeal in

accordance with established law may be had to the Mississippi Supreme
Court.70 All matters appealed from the Commission are given statutory

preference and are to be disposed of at the earliest moment,71 because
the matter in issue is in the public interest and without such a provision

water associations failing to obtain a Certificate of Public Convenience
and Necessity would find their position to be one of uncertainty. The
uncertainty results from the associations having planned a system and
obtained federal funds and yet being unable to proceed with construc-

tion and development because final adjudication is stuck in the slow
appellate process of the judiciary.

f Conclusion

Government-funded private water distribution systems for rural

areas are an effective means of stimulating the economy of Mississippi.

Mississippians have recognized the need for rural redevelopment and
are using rural water development programs as an effective weapon to

fight rural degeneration.72

Rural water projects fight rural degeneration and stimulate Missis-

sippi's economy. In addition to making the rural area more attractive to

industry, the area economy is stimulated by money injected for the

purchase of goods and services used in system construction.73

In addition, rural water projects can increase farm production and

improvements. The Mississippi Agricultural and Industrial Board indi-

cates that:

68 Id. at § 7716-26(d). See Mississippi Power Co. v. South Mississippi Elec.

Power Assn., 254 Miss. 754, 183 So.2d 163, cert, denied, 385 U.S. 823 (1966).
69 Mississippi Power Co. v. Mississippi Pub. Serv. Commn., 240 Miss. 621, 128

So.2d351 (1961).
to Miss. Code Ann. § 7716-28 (1956).
71 Id. at § 7716-29. This statute covers both Chancery review and appeal to the

Supreme Court.
72 In Congressional District I, consisting of Attala, Bolivar, Calhoun, Chickasaw,

Choctaw, Clay, Leflore, Lowndes, Monroe, Montgomery, Oktibbeha, Sunflower,

Washington and Webster counties, 152 water projects are currently in operation

serving some 18,000 families. See Smith, supra note 21.

73 Dye, supra note 18.
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As the conveniences of city living become available in rural

areas, many of our people will continue to live on the farm,

even though they may have regular employment in nearby
cities or towns. Experience has indicated to us in many cases

that because of these outside sources of income, these people
will not only continue farming on a part-time basis but will

even do a better job.74

And, as farm production increases, farm improvements increase. An
average of seven to eight new homes are built on each new water sys-

tem shortly after completion.75

Once a rural area has developed an adequate water system the

stigma of backwardness and non-productivity begins to diminish and

the area becomes attractive to residents and industry suited to the par-

ticular locale, thus enabling the area to grow and make its proper

contribution to the overall economy.

In order to achieve maximum benefits from private water systems

planning should not be limited to the particular service area. Plans for

private water systems should be meshed into the overall plans of the

county, the city and the state. Private water systems are helping the

economy of Mississippi and will continue to do so in the future. Every

effort should be made by state and local government agencies to en-

courage and assist their development.

William Larry Latham

Appendix I

Sample

Before the Public Service Commission of the State of Mississippi

U - RE: Application of Long Branch

Long Branch Water Association, Water Association, Inc. for a

Inc. certificate of public conven-

ience and necessity authorizing

it to construct, operate, and

maintain a water system

within a specified area in and

around the community of Leaf,

Acorn County, Mississippi.

w Id.

nid.
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Petition

Comes now Petitioner, Long Branch Water Association, Inc., a

Mississippi Corporation, having its domicile and principal place of busi-

ness at Leaf, in Acorn County, Mississippi and petitions this Honorable

Commssion for a Certificate of Public Convenience and Necessity to op-

erate as a public utility rendering water service to the public pursuant

to the provisions of Chapter 372, Laws of 1956 of the State of Missis-

sippi, usually called the Public Utilities Act of 1956, being Sections

7716 through 7716-38 of the Mississippi Code of 1942, Recompiled, and

respectfully shows unto the Commission the following facts, to-wit:

Petitioner, Long Branch Water Association, Inc., is a utility as de-

fined in Section 7716-01-D (4) of the Mississippi Code of 1942, Recom-
piled; as such, the construction and operation of the facilities of peti-

tioner in a certain specified Service Area and any extension thereof

falls under the purview of said Public Utilities Act.

II

Petitioner is a new organization and proposes to commence furnish-

ing water to its customers as soon as its well and water distribution sys-

tem have been completed; the mailing address and office location of

petitioner is: Long Branch Water Association, Inc., 123 Oak St., Leaf,

Mississippi.

Ill

A copy of petitioner's "Charter of Incorporation" is attached hereto

as Exhibit 1.

IV

Petitioner would show that it is financially able to render the service

in the area requested. An appropriate Financial Statement is attached

hereto as Exhibit 2.

V

The area in which the Petitioner intends to offer service and operate

as a public utility, being a public water system, is shown on a & inch

Scale County Map of Acorn County, attached hereto as Exhibit 3 (B).

VI

There is included herewith a map or plat showing the Proposed

Service Area of Petitioner, to a larger scale, so as to more clearly por-

tray the full extent of the area and true geographic conditions therein;

said map or plat being marked as Exhibit 4.
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VII

There is included herewith a complete set or copy of the Construc-

tion Plans and Drawings necessary to construct the water distribution

system upon the rights of way of the public roads within the area to be

served; said plans and drawings are marked as Exhibit 5 (A).

A set or copy of the Specifications as determined and prepared by
the Engineer who planned and designed the system are included here-

with and marked Exhibit 5(B).

VIII

Petitioner would show that the public convenience and necessity

requires the issuance of a Certificate by this Honorable Commission and

is informed that it should obtain a Certificate of Public Convenience

and Necessity to operate as a public utility as hereinabove set forth prior

to furnishing of water to its customers.

WHEREFORE, premises considered, Petitioner prays that this

Honorable Commission set this matter for a hearing at the earliest pos-

sible date; that process be issued by this Commission, giving reasonable

notice of the hearing to all interested persons, as in its judgment may
be necessary, stating that a hearing will be held and setting forth the

purpose thereof.

Petitioner further prays that upon such hearing this Commission

will grant a Certificate of Public Convenience and Necessity to Peti-

tioner, Long Branch Water Association, Inc., permitting the Petitioner

to operate as a public rendering water service to the public pursuant to

the provisions of said Public Utilities Act of 1965, as amended.

Water & Post Respectfully submitted,

Attorneys for Petitioner LONG BRANCH WATER
ASSOCIATION, INC.

BY BY .

Jack R. White, President

Affidavit

State of Mississippi

County of Acorn

Personally came and appeared before me, the undersigned Notary

Public in and for the County and State aforesaid, the within named
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Jack R. White, President of Long Branch Water Association, Inc., who
being by me first duly sworn, stated on oath that the matters, facts,

things, and figures set forth in and stated in the above and foregoing

petition are true and correct as therein stated.

Jack R. White

SWORN TO and SUBSCRIBED before me this March 18, 1966.

Notary Public

(SEAL)
My commission expires 1-9-69
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STUDENT NOTES

Workmen's Compensation—Occupational Disease Coverage

In Mississippi

I. Definition and Purpose

In 1968 the Mississippi Legislature amended the State's workmen's
compensation law to add occupational disease coverage. 1 The 1968 leg-

islation says that an occupational disease, to be compensable, has to

arise "out of and in the course of employment without regard to fault

as to the cause," and it is "deemed to arise out of and in the course of

employment when there is evidence that there is a direct casual con-

nection between the work performed and the occupational disease."2

The purpose of this paper is to present a summary of the Mississippi

case law on disease coverage under the Workmen's Compensation Act
and to aid the practicing attorney with a practical discussion of various

problems that may arise in Mississippi occupational disease cases. In
doing so, we shall benefit from experience in other states.

II. Recovery Prior to the 1968 Amendment

"The general rule is that occupational diseases are compensable
only by virtue of statute."3 In denying compensation benefits to a painter

who became disabled as a result of lead poisoning, the Mississippi Su-
preme Court said in 1961:

At the time this State considered and adopted the Work-
men's Compensation Act, the lawmakers knew . . . that the

courts generally had not undertaken to extend such coverage
[for occupational diseases] by judicial construction. It seems
clear that if the Legislature had intended to provide such
coverage, it would have made express provisions therefor in

the Act. . . . We do not think that the court has ever decided
that an occupational disease is compensable.

. . . [T]ne question ... is a legislative matter.4

In so ruling, the court clearly distinguished between injury and
occupational disease.

Nevertheless, through a liberal interpretation and application of the

word "injury* the court has granted workmen's compensation recovery

i Miss. Code Ann. §§ 6998-01, 02(2), 04 (Supp. 1968).

2 Miss. Code Ann. § 6998-04 (Supp. 1968).

3 Heckford v. International Paper Co., 242 Miss. 337, 340; 135 So.2d 415, 416

(1961).

4 Id. at 340, 135 So.2d at 416 ( 1961 ).
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in certain cases of dermatitis,5 tuberculosis,6 hearj^jifta^k^hypertensive
encephalopathy,8 cerebral hemorrhage,9 cancer,10 and undulant fever.11

In allowing recovery, the court has said that an injury may develop
over a reasonably definite period of time without suddenness 12 and that
it was not necessary that external force be applied. 13 Casual connection
with employment was necessary.14 Thus^the court hasjlenied recovery
for heart attack in the absence of adequate proof or casual connection
wMr employment7"emphasizing 'thariheHtedenToF"proof is upon the
claifiirat.1

*™"——'
Prior to the 1968 occupational disease amendments the "[c]ourt in

numerous cases . . . established the principle that a preexisting disease
or infirmity of an employee does not disqualify a claim if the employ-
ment aggravated, accelerated or combined with the disease or infirmity

to produce the death or disability for which compensation is sought."16

The work did not have to be the sole cause of the "injury"; it was suffi-

cient if the work was only a contributing factor.17

In 1962 the Legislature added coverage for disability and death
resulting from occupational radiation exposure, by specific definition of

5 Komp Equip. Co. v. Clinton, 236 Miss. 560, 111 So.2d 259 (1959); Hardin's

Bakeries v. Ranagar, 217 Miss. 463, 64 So.2d 705 (1953); Christopher v. City Grill,

218 Miss. 638, 67 So.2d 694 (1953).
6 Jackson Ready-Mix Concrete v. Meadows, 198 So.2d 576 (1967).
7 Washington v. Greenville Mfg., 223 So.2d 642, (Miss. 1969); Shivers v. Biloxi-

Gulfport Daily Herald, 236 Miss. 303, 110 So.2d 359 (1959); Central Elec. Power

Assn. v. Hicks, 236 Miss. 378, 110 So.2d 351 (1959); Russell v. Sohio So. Pipe

Lines, Inc., 236 Miss. 722, 112 So.2d 357 (1959); Harper Foundry & Mach. Co. V.

Harper, 232 Miss. 873, 100 So.2d 779 (1958); Schilling v. Mississippi State Forestry

Comm'n, 226 Miss. 858, 85 So.2d 562 (1956); Southern Eng'r. & Elec. Co. v. Chester,

226 Miss. 136, 83 So.2d 811 (1955); Thornbrough Well Serv. Co. v. Brown, 223

Miss. 322, 78 So.2d 159 ( 1955 )

.

8 W. G. Avery Body Co. v. Hall, 224 Miss. 51, 79 So.2d 453 (1955).
9 Mississippi Stationery Co. v. Segal, 214 So.2d 820 (Miss 1968); Highway Patrol

v. Neal's Dependents, 239 Miss. 505, 124 So.2d 120 (1960); Insurance Dep't of Miss,

v. Dinsmore, 233 Miss. 569, 102 So.2d 691, suggestion error overruled, 104 So.2d

296 (1958); Cowart v. Pearl River Tung Co., 218 Miss. 472, 67 So.2d 356 (1953).
*o Dixie Pine Prod. Co. v. Dependents of Bryant, 228 Miss. 595, 89 So.2d 589

(1956).
ii Mid-South Packers, Inc. v. Hanson, 253 Miss. 703, 178 So.2d 689 (1965).
i2 Insurance Dep't. of Miss. v. Dinsmore, 233 Miss. 569, 102 So.2d 691, sug-

gestion error overruled, 104 So.2d 296 ( 1958).
13 Hardin's Bakeries v. Ranagar, 217 Miss. 436, 64 So.2d 705 (1953).
14 Capitol Broadcasting Co. v. Wilkerson, 240 Miss. 64, 126 So.2d 242 (1961),

(coverage denied).
is Id.

is W. G. Avery Body Co. v. Hall, 224 Miss. 51, 64; 78 So.2d 453, 457 (1955).

See 1 A. Larson, Workmen's Comp. Law § 12.20 (1968) [hereinafter cited as

Larson].
17 Insurance Dep't of Miss. v. Dinsmore, 223 Miss. 569, 102 So.2d 691, sug-

gestion error overruled, 104 So.2d 296 ( 1958).
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"injury."18 This primarily benefitted personnel in the hospital and medi-
cal field. The 1968 legislation left the 1962 legislation undisturbed.

III. Proportionate Reduction for Pre-existing Disease

In 1958, the court said: "[I]f substantial contributing causal con-
nection is found, the claim is fully compensable without apportionment
or deduction/'19 Now, by 1958 and 1960 amendments, "Compensation
. . . shall be reduced by that proportion which such preexisting physical

handicap, disease or lesion contributed to the production of the results

following the injury."' (emphasis added).20 In 1967 the court affirmed

fifty percent apportionment in a case involving reactivation by injury of

preexisting tuberculosis.21

Cognizant of the fact that in judicial decisions the word "injury"

had sometimes embraced what some thought to be occupational disease,

the 1968 Legislature tried to clarify the law by saying:

Occupational diseases, or the aggravation thereof, are ex-

cluded from the term "injury," provided further, however, that

except as otherwise specified all provisions of this act apply
equally to occupational diseases as well as injury.22

It is submitted here that the legislative intent was to allow propor-
tionate reduction in occupational disease claims, by use of the words
"except as otherwise specified all provisions of this act apply equally
to occupational diseases as well as injury."23

However, this ignores the fact that §6998-04 specifically allows for

proportionate reduction in the amount that "such preexisting physical

handicap, disease or lesion contributed to the production of the results

following the injury." (emphasis added).24 Further, in a subsection

added to §6998-04 in 1968, the Legislature again referred to proportion-

ate reduction "following injury," making no mention of occupation dis-

ease.25

Thus an ftttnrnfy r^r^.^r}^^ an nr^ipatinrwl disease claimant
with a pre-emplp4anenLJbisix)ry~iiLJtha_iaj^ argue that

!8Miss. Code Ann. § 6998-02(2) (Supp. 1968).
!9 Insurance Dep't of Miss. v. Dinsmore, 233 Miss. 569, 578; 102 So.2d 691, 694,

suggestion error overruled, 104 So.2d 296 (1958).
2 Miss. Code Ann. §6998-04 (Supp. 1968). See Ch. 454, 1958, Gen Laws of

Miss., as amended, by Ch. 277, 1960 Gen. Laws of Miss.
21 Jackson Ready-Mix Concrete v. Meadows, 198 So.2d. 576 (Miss. 1967). See

also Federal Compress & Whse. Co. v. Clark's Dependent, 246 Miss. 868, 152 So.2d.

921 (1963).
22 Miss. Code Ann §6998-02(2) (Supp. 1968).
23 Jd.

24 Miss. Code Ann. §6998-04 (Supp. 1968).

25 Miss. Code Ann. §6998-04(3) (Supp. 1968): "After the date the claimant

reaches maximum medical recovery, weekly compensation benefits and maximum
recovery shall be reduced by that proportion which the pre-existing physical handi-

cap, disease or lesion contributes to the results following injury."
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there^houldjifi.jio propnrHnnateLj^uctiQnJn^muclLasJlis, applicable

tEereo^aree^ludeH from the term Injury. . .
."27 Furthering his argu-

menrriie could point to the numerous other provisions of the Act, not
involving the word "injury" and say that those are the other provisions
of the Act applicable to occupational diseases as well as injury.28

It is submitted that legislative clarification is needed in §6998-04. If

proportionate reduction is intended in occupational disease cases, then
the words, "or occupational disease" should follow the word "injury," in
the two places where it presently does not in this section of the com-
pensation act.

IV. Successive Carriers: Who Pays?

Suppose a painter worked for Able Company for fifteen years,
handling lead paint, then went to work for Baker Company, where he
also handled lead paint. Six months later he went to his doctor com-
plaining of weakness, backache, headache, constipation, chest pains, a
metallic taste in his mouth, and muscular paralysis at the wrist with a
resulting wrist drop. The doctor ran various tests and correctly diag-
nosed lead poisoning.

Query: Which employer is liable?

In his excellent treatise on workmen's compensation, Professor Lar-
son says that, "When a disability develops gradually, or when it comes
as a result of a succession of accidents, the insurance carrier covering
the risk at the time of the most recent injury or exposure bearing a
causal relation to the disability is usually liable for the entire compensa-
tion."29 This harsh rule follows the general principle of the compen-
sability of the aggravation of preexisting conditions.30

Apportionment between successive carriers is worked out in some
jurisdictions, however, either by express statute or by judicial decision.31

The "last injurious exposure" rule has been limited by legislation in

several states to the last such employer in whose employment the em-
ployee was exposed for a minimum of sixty days.32

The result is usually different where the employee has an occupa-
tional disease disability under the first employer, and then a recurrence

under the second employer; the first carrier is liable.33 The second employer
might be liable for increased disability caused by the added exposure, but
not for natural progress of the disease.34

In 1965, the Mississippi court dealt with an injury case where only

one employer was involved, but insurance carriers changed between two

26 Miss. Code Ann. §6998-04 (Supp. 1968).
27 Miss. Code Ann. §6998-02(2) (Supp. 1968).
28 Id.

29 3 Larson §95.00.
30 3 Larson §95.12.
3i 3 Larson §95.00.
32 3 Larson §95.24.

33 3 Larson §95.26.

34 Id.
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sieges of illness. The second illness was diagnosed as undulant fever

resulting from cuts and scratches inflicted by contaminated saws in a

packing house "gut hasher." The first illness may or may not have been
undulant fever. The court said it was immaterial, as "the Mississippi act

does not provide for contribution between insurance carriers, or for any
method by which the Commission may adjust equities between car-

riers." ( emphasis added ) ,
35

The difficulty in writing a statute so clear as to eliminate disputes

between succeeding carriers is recognized. Such legislation could often

result in harshness, with clarity as its principal redeeming virtue. Yet,

certainly, more legislative study is warranted.

There would seem to be merit in a statute limiting the "last in-

jurious exposure" rule to the last employer of at least sixty days' dur-

ation. Also, there is merit in a statute that would clearly cover as com-
pensable an occupational disease manifested within two years, or some
other specified time, of the termination of employment. This would
prevent an unemployed man from bearing alone the financial burden
of a disease otherwise intended to be covered. Expert medical opinion
as to the duration which various diseases concealed themselves could
aid the legislators. Possibly different time limits for different diseases

should be specified.

V. Compensability of Common Infectious Diseases

What if an employee contracts measles, mumps, or some other

common infectious disease on the job? Will it be covered as an occupa-
tional disease? The many cases from other jurisdictions have failed to

reach accord. It is not within the scope of this note to include an ex-

haustive study of all other jurisdictions. The intent is to define the

problem and discuss what may develop as cases unfold in Mississippi.

The Mississippi Supreme Court took a major step in February, 1969,

when in a case involving tornado injury of an employee, it recognized
"an employee's right to compensation for injury as 'arising out of his

employment when the employee is injured at the place where he is re-

quired to be engaged in the employer's business, and not that of his

own."36 In so ruling, Mississippi embraced, at the very least in Act of

God cases, the so-called "positional risk" doctrine, a doctrine which con-
ceivably could be extended to cover as occupational disease any disab-

ling disease contracted while at the required place of work. The "posi-

tional risk" doctrine is the most liberal possible view that can be taken
in awarding compensation. Larson categorizes it as "whenever the in-

jury occurred because the employment required the claimant to occupy
what turned out to be a place of danger."37

35 Mid-South Packers, Inc. v. Hanson, 253 Miss. 703, 708, 178 So.2d. 689, 691

(1965). Contra. Arender v. National Sales, Inc., 193 So.2d 579 (Miss. 1967), in

which first injury was in 1962 under Carrier A, and second injury was in 1963 under

Carrier B. Held: Carrier B liable only for one-third of the permanent partial dis-

ability as first accident caused two-thirds of the disability.

36 Wiggins v. Knox Glass, Inc., 219 So.2d 154, 158 (Miss. 1969).
37 l Larson § 10.00.



444 MISSISSIPPI LAW JOURNAL [vol. xl

Thus, a teacher in a private school who suffers encephalitis communi-
cated from a pupil whom she is paid to teach might be deemed to have
an occupational disease. The major problem would seem to be one of
proof of causation. It would not be enough, it would seem, to say that, "I
got the disease from one of my students/' when the disease is epidemic in
the area; the disease might just as readily have been contracted at the
grocery store or at church. But where the claimant can prove that the
disease was contracted on the job, then coverage could well be allowed.
It remains to be seen whether the court will confine the positional risk

doctrine either to Act of God cases, or to injuries as opposed to occupa-
tional disease claims. However, it is difficult to see why an injured man
should be compensated when his occupational duties require him to be
in the path of a tornado, and then deny coverage to another worker who
contracts encephalitis from an associate with whom he is required to
work.

In Mason v. Y.W.C.A.,38 coverage was allowed in New York for a
telephone operator who contracted tuberculosis through an infected
mouthpiece. Twenty years later in Paider t>. Park East Movers*9 cov-
erage was denied to a New York truck driver who contracted tubercul-
osis from his partner in the truck, because the disease was a hazard of

the particular job, not of truck driving in general. If the positional risk

doctrine is applied to occupational disease in Mississippi, the truck
driver would be covered in Mississippi.

A 1961 case, Capitol Broadcasting Co. v. Wilkerson, said in dicta

that arterioschleriosis was not an occupational disease as "there is no
substantial evidence from which the medical profession can conclude
that it occurs more often in one profession or occupation than in an-
other."40

Thus, in Mississippi we have on one hand the possibility of cover-
ing under the "positional risk" doctrine any disease contracted on the

job, and on the other hand the possibility of a requirement that the

disease be peculiar to the employment . . . with a broad area for judi-

cial interpretation "in between."

The statute requires "a direct causal connection between the work
performed and the occupational disease."41 It is submitted that this does
not necessarily answer the problem. For example, defense lawyers could
argue that there is no causal connection between operation of a lathe

and the disease known as gonorrhea. Plaintiffs' attorneys could argue
that where lathe operators share the use of protective goggles and one
contracts the disease from another, then there is a causal connection.45

38 Mason v. Y.W.C.A., 68 N.Y. Supp.2d 510, leave to appeal denied, 74 N.E.

2d 486 (1947).
39 Paider v. Park East Movers, 280 N.Y. Supp.2d. 140 (1967).
40 Capitol Broadcasting Co. v. Wilkerson, 240 Miss. 64, 69, 126 So.2d 242, 244

(1961).
4i Miss. Code Ann. § 6998-04 (1956).
42 1A Larson § 41.40 (Larson discusses cases where diseases considered non-

occupational may become occupational because the employment facilitates its trans-

mission, as in the case of the telephone operator contracting tuberculosis from

contact with an infected mouthpiece; supra note 38.
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It is an understatement to say that this is an area where we may
encounter initial confusion on the part of opposing counsel. Employers
and carriers obviously will be reluctant to pay compensation for diseases

usually looked upon as non-occupational. The legislature can either

clarify or abandon the initiative to other equally effective law makers—
our Mississippi Supreme Court justices.

VI. Conclusion

Most contested cases ultimately will hinge on whether or not the

claimant can prove causation—that the employment caused the disease.

But this begs the question, as we have seen.

We have a basically sound statute in Mississippi. As with any leg-

islation, experience will determine where legislative refinement is

needed. Meanwhile, the need for clarifying amendments is already rec-

oganized in the area of proportionate reduction for preexisting disability

(see Section IV).

It is submitted that the legislature should consider the problems
arising from successive employments, and manifestation of disease fol-

lowing termination of employment, as discussed in Section IV. Atten-

tion is also invited to the opportunity to make the legislature's intent

clear, in unmistakable language, regarding application of the "positional

risk" doctrine to disease cases.

J. Jerry Langford

Admiralty—The Problems Of "In

Navigation" And "In Control" For The

Injured Shore-Based Worker

Appellant sustained injuries when he fell through an open hatch
on a barge owned by appellee. Appellant was employed by Saucer
Marine Service as a shore-based worker, assisting in making minor re-

pairs to the barge. The barge was in a floating dry dock for approxi-
mately nineteen hours. The appellant charged unseaworthiness of the
barge and negligence of its owner due to the open hatch through which
he fell as well as inadequate lighting in the vicinity of the open hatch
cover. The district court held that there was no warranty of seaworthi-

ness owed by appellee to appellant, and that there was no negligence
on the part of appellee. The Fifth Circuit affirmed, holding that the ship

repair facility had exclusive control of the barge and the lighting under
which the repairs were made. The court held that surrender of control

of the barge to Saucer by its owner was enough to defeat both the claim
of unseaworthiness and negligence in failure to furnish a safe place to

work. Moye v. Sioux City 6- New Orleans Barge Lines, Inc.1

The theory of the shipowner being required to answer for personal
injuries resulting from the failure to provide a seaworthy ship is believed

1 4D2 F.2d 238 (5th Cir. 1968), Petition for rehearing on writ of certiorari now
pending.
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to have originated in Justice Browns dictum in The Osceola,2 as the
second of his four famous propositions: "That the vessel and her owner
are . . . liable to an indemnity for injuries received by a seaman in con-
sequence of the unseaworthiness of the ship, or a failure to supply and
keep in order the proper appliances appurtenant to the ship."3 The doc-
trine has been further described as "a species of liability without fault

. . . neither limited by conceptions of negligence nor contractural in

character. . . . [and] a form of absolute duty owing to all within the
range of its humanitarian policy

."4

The absolute duty of seaworthiness became firmly imbedded in the
general maritime law with the decision of Mahnich v. Southern S. S.

Co.? which held that the shipowners duty to furnish a seaworthy ship
is absolute, not predicated on negligence and not satisfied by the exer-

cise of due diligence. A good discussion of exactly what is and what is

not seaworthiness is found in Lester v. United States® The doctrine of

seaworthiness was greatly expanded by the case of Seas Shipping Co. v.

Sieracki,7 which gave the longshoreman the seaman's remedy for per-

sonal injury caused by the unseaworthiness of the ship. This view is

based on the theory that the liability arises from performing the ship's

service with the owner s consent, and one who performs seaman's serv-

ices should receive the seaman's protection of a seaworthy vessel.8 An-
other landmark case extended the doctrine to a carpenter who was
a shoreside employee injured aboard ship.9

After Sieracki, the Second Circuit10 and the Third Circuit 11 de-
veloped a doctrine of control as a restriction on seaworthiness. The con-
trol element has been described as follows:

[W]hen the owner surrenders control of any part of his ship

to a stevedore in charge of loading or unloading, his duty of

2 189 U.S. 158 (1903).

3/<f. at 175; See Vickers v. Tumey, 290 F.2d 426, 433 n. 5 (5th Cir. 1961) for

Fifth Circuit's definition of seaworthiness.
4 Seas Shipping Co. v. Sieracki, 328 U.S. 85, 94-95 (1946).
5 321 U.S. 96 (1944). The following also hold that the duty to furnish a safe

and seaworthy vessel, appliances, appurtenances and equipment is an absolute non-

delegable duty: Mitchell v. Trawler Racer, Inc., 362 U.S. 539 (1960); Michalic v.

Cleveland Tankers, Inc., 364 U.S. 325 (1960); Boudin v. Lykes Bros. S.S. Co.,

348 U.S. 336 (1955); Petterson v. Alaska S.S. Co., 205 F2d 478 (9th Cir. 1953),

aff'd, 347 U.S. 396 (1954); Pope & Talbot, Inc. v. Hawn, 346 U.S. 406 (1953);

Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946); hut see Tetreault, Seamen,

Seaworthiness and the Rights of Harbor Workers, 39 Cornell L.Q. 381, 386-403

(1954).

6 234 F.2d 625 (2d Cir. 1956).
7 328 U.S. 85 (1946).
8 1 M. Norris, The Law of Seamen 121 (2d ed. 1962).

9 Pope & Talbot, Inc. v. Hawn, 346 U.S. 406 (1953) which extended the

Sieracki doctrine to all other harbor workers not considered stevedores.

10 Lauro v. United States, 162 F.2d 32 (2nd Cir. 1947); Grasso v. Lorentzen,

149 F.2d 127 (2d Cir. 1945).

"Lopez v. American Ha. S.S. Co., 201 F.2d 418 (3rd Cir. 1953).
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seaworthiness as to the part surrendered extends only up to the

time the stevedore assumes control. If thereafter the agents of

the stevedore, while he is in control, create an unsafe condition

where none existed before, the shipowner is not liable for re-

sulting accidents, (emphasis added).12

In view of the above definition it should be remembered that the hatch
cover in the instant case was in the control of the shipowner when the
condition which caused the accident was created. The court in the in-

stant case apparently relied on the control doctrine to deny recovery for

the appellant; however, as previously stated, the duty to furnish a sea-

worthy vessel is a non-delegable one 13 and imposes upon the ship owner
liability not dependent upon concepts of fault, such as "surrender of

control."

By affirming Petterson v. Alaska S. S. Co., Inc.,14 the Supreme Court
apparently rejected the "relinquishment of control" doctrine when the

court held that a shipowner could be held liable for an unseaworthy
condition caused by the longshoremen themselves. The stevedores

brought on board a latently defective "snatch block" which caused the

injury. The fact that the owner was not actually in control of the area

and had no power to choose the stevedores' equipment was held irrele-

vant. Petterson holds that the "relinquishment of control doctrine" is

based on negligence and is not applicable to an owner's liability based
upon the non-delegable warranty of seaworthiness. Two eminent ad-

miralty scholars have attacked the "relinquishment of control doctrine."

Norris says that:

Petterson . . . substantially knocked the props from under the

relinquishment of control theory and left liability owed to the

person injured from an unseaworthy condition primarily in the

lap of the shipowner. It re-emphasized the non-delegable aspect

of seaworthiness so far as the shipowner is concerned, (em-
phasis added).15

Edleman takes a stronger position by stating:

At one time a great deal of importance was placed on the

question of whether a shipowner had given over control of an
area to an independent contractor at the time of the injury. If

12 M. Norms, Maritime Personal Injuries 45, 45 (2d ed. 1966).

33 See cases cited in note 4 supra.

"205 F.2d 478 (9th Cir. 1953), aff'd per curiam, 347 U.S. 396 (1954); See

also Grillea v. United States, 232 F.2d 919 (2d Cir. 1956).

15 M. Norris, Maritime Personal Injuries 46 (2d ed. 1966); see also Petter-

son v. Alaska S.S. Co., 205 F.2d 478 (9th Cir. 1953), affd per curiam, 347 U.S.

396 (1954), "The analysis of the relinquishment doctrine . . . shows that its major

premise is that the liability of the shipowners to the stevedore is based upon
negligence. We have shown that major premise to be incorrect; thus the entire

doctrine is incorrect . .
." Petterson v. Alaska S.S. Co., supra at 205 F.2d 480.
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so, liability was avoided. . . . The doctrine requiring control
to find liability in unseaworthiness cases involving navigable
vessels no longer has any abstract vitality. The cases are clear
now that where defective equipment is brought aboard a vessel
by an independent contractor, the ship is unseaworthy. Any
supervision by the shipowner is irrelevant. Absolute liability

results.18

In holding that the warranty of seaworthiness did not apply, the court in
the instant case placed primary reliance upon the case of West v. United
States,17 because the owner had relinquished control to the repairing
agency. It is the opinion of this writer that the court should not have
relied on the West decision, for in West the vessel was undergoing
extended repairs. In West the Mary Austin was removed from the "moth
ball fleet" and turned over to a contractor for a "complete overhaul" so
that she could be reactivated and put in condition for sea duty. West
was an employee engaged in the reactivation when he was injured. The
Court held that the Sieracki doctrine did not apply when major repairs

were being performed. The vessel was in complete control of the con-
tractor, was not in navigation, had not been in navigation, and had been
taken out of maritime commerce. The very plugs which were the cause
of the accident were a subject of repair by the contractor, and it was
held that no negligence or unseaworthiness could be attributed to the
ship owner under the circumstances. The test applied by the Supreme
Court was:

the status of the ship, the pattern of the repairs, and the exten-

sive nature of the work contracted to be done, rather than
the specific type of work that each of the numerous shore-

based workmen is doing on shipboard at the moment of injury.18

West also held that in some cases control of the vessel is a decisive

factor. 19 Norris interprets West very narrowly for application and would
apply it only when the vessels have been brought in for repairs after

removal from lay up. He would restrict the holding to a factual situation

similar to the West facts.20

16 P. Edleman, Maritime Injury and Death 190, 191 (1960); see also

Mosley v. Cia. Mar. Adra, S.A., 314 F.2d 223, 228 (2d Cir. 1963) which states

that the control doctrine is "no longer viable."

17 361 U.S. 118 (1959).

i*Id. at 122.

19 Roper v. United States, 368 U.S. 20 (1961) reiled on West and held that

the test in this type of case is the status of the vessel; accord, McDonald v. United

States, 321 F.2d 437) (3rd Cir. 1963), cert, denied, 375 U.S. 969 (1964); 84

A.L.R.2d (for cases following West); contra, Pinion v. Mississippi Shipping Co.,

156 F. Supp. 652 (E.D. La. 1957), (ship repairman held covered by the doctrine

of seaworthiness).

20 M. Norris, Maritime Personal Injuries 120 (2d ed. 1966).
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For the doctrine of seaworthiness to be applicable the vessel must
be "in navigation/'21 This requirement is evidently based on the theory
that seamen and those doing seamen's work should be protected against

the inherent dangers of their trade. The question of whether or not a

vessel is "in navigation" is a question of fact.22 A vessel is "in naviga-

tion" when it returns from a voyage and is taken to a drydock to undergo
repairs in preparation to making another trip.

23 A vessel may be "in

navigation" although it is not actually afloat with a cargo.24 It has been
held that a vessel was not withdrawn from navigation when it was tied

up for twelve hours to accomplish minor repairs.25 Barges have long en-

joyed a navigational status and a vessel in drydock may be without
motive power, but is still considered to be "in navigation." 26 It is sub-

mitted that the barge in the instant case was "in navigation" as dis-

tinguished from the complete and major overhaul in West. It is a logical

conclusion that a ship cannot be considered "in navigation" when it is

undergoing a major overhaul for the express purpose of making it pos-

sible to return to navigation.27 One important factor in determining
whether or not a vessel is "in navigation" is the status of the ship at the

time.28

It is submitted that in the instant case the barge was unseaworthy
at the time it was delivered to the repairing agency, since apparently
the hatch cover was left open when the owner was exercising physical

control over the barge. It has been held that the vessel owner must de-

liver the vessel to the drydock in a safe condition and that the owner

21 "For the doctrine of seaworthiness to apply . . . two fundamental elements

must be present: (a) the obligation of a seaworthy vessel be owed to the injured

person, and (b) the vessel be in navigation. M. Norris, Martime Personal In-

juries 117 (2d ed. 1966), citing Owens v. United States, 1958 A.M.C. 216 (D.C.

Fla. 1957); accord, West v. United States, 361 U.S. 118 (1959); Latus v. United

States, 277 F.2d 264 (2d Cir. 1960), cert, denied, 364 U.S. 827 (1960); Kissinger

v. United States, 176 F. Supp. 828 (E.D.N.Y. 1959).
22 M. Norris, Maritime Personal Injuries 117 (2nd ed. 1966).
23 1 M. Norris, The Law of Seamen 12 (2d ed. 1962), citing Lawlor v. Socony-

Vacuum Oil Co., Inc., 275 F.2d 599 (2d Cir. 1960); Hunt v. United States, 17 F.

Supp. 578 (S.D.N.Y. 1936), aff'd per curiam, 91 F.2d 1014 (2d Cir 1937), cert,

denied, 302 U.S. 752 (1937); Hawn v. American S.S. Co., 107 F.2d 999 (2d Cir.

1939); Carumbo v. Cape Cod S.S. Co., 123 F.2d 991 (1st Cir. 1941).
24Hunt v. United States, 17 F. Supp. 578 (S.D.N.Y. 1936), affd per curiam,

91 F.2d 1014 (2d Cir. 1937), cert, denied, 302 U.S. 752 (1937).
25Schell v. Chesapeake & O. Ry., 395 F.2d 676 (4th Cir. 1968).

™See Lawlor v. Socony-Vacuum Oil Co., 275 F.2d 599 (2d. Cir. 1960);
Carumbo v. Cape Code S.S. Co., 123 F.2d 991 (1st Cir. 1941) (dictum); Hunt v.

United States, 17 F. Supp. 578 (S.D.N.Y. 1936), aff'd, 91 F.2d 1014 (2d Cir. 1937),
cert, denied, 302 U.S. 752 (1937).

2 7 Evans v. Pan Am. Tankers Corp., 261 F. Supp. 633 (E.D. Va. 1966); Berry-

hill v. Pacific Far East Line, Inc., 238 F.2d 385 (9th Cir. 1956), cert, denied, 354
U.S. 938 (1956); Raidy v. United States 252 F.2d 117 (4th Cir. 1958), cert,

denied, 356 U.S. 473 (1958); see 84 A.L.R.2d 634.

2§ Roper v. United States, 368 U.S. 20 (1961); West v. United States, 361 U.S.
118 (1959); see cases cited supra note 18.
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must exercise due care "to provide a reasonably safe place to work
for those who forseeably will come aboard to service the vessel. . . . and
the crucial time of control [is] the creation of the dangerous conditions ." 29

The Fourth Circuit in White v. United States stated that "[W]e read
West v. United States ... as limited to instances in which the work of
repair created the unsafe condition."30 Thus it appears that the West
doctrine wrould not apply if the vessel was not delivered to the drydock
in a reasonably safe condition. The court seems to be saying that the
control element is important and controlling only if the unsafe condi-
tion was solely created by the repairing agency. The vessel owner in
Mack v. United States31 was also held liable to a repair worker for a
dangerous condition caused by the owner, although the ship was in the
custody of the repair yard. Morrell v. United States32 is a similar case
wherein a repairyard worker injured on a vessel in the shipyard under-
going normal overhaul was entitled to the warranty of seaworthiness. It

is the opinion of this writer that the decision in the instant case is in
conflict with the other various circuits.33

Furthermore maritime workers have even been granted the war-
ranty of seaworthiness for injuries occurring on a dock and having only
the most tenuous connection to the ship. In Spann v. Lauritzen 3* a long-
shoreman recovered when he was injured by a faulty hopper owned by
his independent contractor employer, and located entirely on the pier.

By analogy the independent contractor created a large portion of the
unsafe condition, yet control was not surrendered by the shipowner as

West would recognize. As a sidenote at this point, it should be remem-

29 Van Horn v. Gulf Atl. Towing Co., 388 F.2d 636, 638-39 (4th Cir. 1968).
30 400 F.2d 74, 76 (4th Cir. 1968).
si 105 F. Supp. 149 (D.C. Mass. 1952).
32 297 F.2d 662 (9th Cir. 1961).
33 Second Circuit: In Albanese v. N. V. Nederl Amerik Stoomv. Maats, 392 F.2d

763, 764 (2d Cir. 1968) the court said, "regardless of the shipowner's control or

lack of it, he still has a nondelegable duty to use reasonable care to keep the area

a safe one in which to work." The court stated that this could be the basis of

either a negligence or seaworthiness action; Mosely v. Cia. Mar. Adra S.S., 314

F.2d 223 (2d Cir. 1963), cert, denied, 375 U.S. 835, held that a vessel with

inadequate lighting for loading cargo was unseaworthy.

Third Circuit: Crawford v. Pope & Talbot, Inc., 206 F.2d 784 (3rd Cir. 1953) held

that inadequate lighting formed the basis of unseaworthiness to a shoreside worker

employed to clean deep tanks of a vessel.

Fourth Circuit: White v. United States, 400 F.2d 74 (4th Cir. 1968); Van Horn v.

Gulf Atl. Towing Co., 388 F.2d 636 (4th Cir. 1968); cf. adequate lighting may
render vessels unseaworthy, Blankenship v. Ellerman's Wilson Line N.Y., Inc., 265

F.2d 455 (4th Cir. 1959); Ross v. Steamship Zeeland, 240 F.2d 820 (4th Cir.

1957).

Sixth Circuit: Pioneer S.S. Co. v. Hill, 227 F.2d 262 (6th Cir. 1955), held that an

unguarded "hole" and inadequate lighting could support a finding of unsea-

worthiness.

Ninth Circuit: Pacific Far East Lines, Inc. v. Williams, 234 F.2d 378 (9th Cir.

1956, cert, denied, 352 U.S. 871 held that inadequate lighting could be the basis

for unseaworthiness.

3*344 F.2d 204 (3d Cir. 1965), cert, denied, 382 U.S. 938 (1965).
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bered that if the employee is working directly for the shipowner, his

recovery is limited to compensation under the Longshoreman's and Har-
bor Workers' Compensation Act.35

There appears to be a tremendous contradiction in policy to allow
recovery based on the unseaworthiness of shore-based equipment owned
by an independent contractor and then not to allow recovery because a
vessel undergoing minor repairs on a drydock is deemed to be out of

navigation and in the control of an independent contractor. It is sub-
mitted that the expansion of the seaworthiness doctrine was largely a
result of policy considerations as to whom the court wanted to bear the
burden of the risk created.36 This view was essentially the view of the
Supreme Court when it said: "Those risks are avoidable by the owner
to the extent they may result from negligence. And beyond this he is

in a position, as the worker is not, to distribute the loss in the shipping
community which receives the service and should bear its cost."37 The
opinion emphasized the risks undertaken by maritime workers and the
need to protect those who assume a high risk of injury. If the worker is

assuming the risks of a seaman, why not put him in the same position as

a member of the crew in relation to the warranty of seaworthiness? The
duty and warranty to seamen is absolute and non-delegable, and no
amount of care of prudence excuses the owner.38 Judge Denman in

Petterson expressed a similar view when he said that "It cannot be
assumed . . . that the stevedore should lose this protection merely be-
cause his immediate employer had temporarily assumed control of a
portion of the ship without becoming owner pro hac vice."39 A ship-

owner may take advantage of specialized labor ( such as appellant in the
instant case), but "He is not at liberty by doing this to discard his tra-

ditional responsibilities."40 An eminent authority in the field has stated

that if Petterson is construed broadly the shipowner's liability would ex-

tend "to all injuries caused by unseaworthiness whenever and wherever
arising."41 The modern economic arrangements for organizing work
parties (a drydock as in the instant case) should not excuse the tradi-

tional responsibilities of the shipowner if the purpose remains.

There has been a paucity of decisions interpreting a factual situa-

tion analogous to the instant case, and an acknowledgement by the Su-
preme Court on the pending Petition for Writ of Certiorari would be an
aid in clarifying an area of the law that is at best obscure. It is sub-
mitted that if the Supreme Court continues to provide the "humani-
tarian" protection of the warranty of seaworthiness to all engaged in

maritime service, the appellant should be allowed to take advantage of

the general maritime warranty of seaworthiness. It is further submitted

35 33U.S.C. §905(1965).
36 Comment, Risk Distribution and Seaworthiness, 75 Yale L.J. 1174 ( 1966).

37 Seas Shipping Co. v. Sieracki, 328 U.S. 85, 94 (1946).

38 Cox v. Esso Shipping Co., 247 F.2d 629, 636 (5th Cir. 1957); see Seas

Shipping Co. v. Sieracki, 328 U.S. 85, 100 (1946).

3 9 Petterson v. Alaska S.S. Co., Inc., 205 F.2d 478, 480 (9th Cir. 1953).

40 Seas Shipping Co. v. Sieracki, 328 U. S. 85, 100 (1946).

41 G. Gilmore & C. Black, The Law of Admiralty 328 (1957).
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that the Supreme Court did not intend the doctrine of control as stated
in the West case to be construed as a rigid test in determining recovery
in these types of cases. To allow control to be decisive would be analog-
ous to allowing "privity" to be determinative in products liability cases.

The "humanitarian" trend should be an element in that the loss may be
spread through the party who is most able to spread the loss throughout
the industry.

Chief Judge Brown in his concurring opinion in the instant case
states that physical possession and control alone does not extinguish the
warranty of seaworthiness.42

Ernest Lane, III

Constitutional Law—Private Racial Discrimination

During the October Term of 1967, the United States Supreme
Court issued perhaps the most far reaching decision to date in the field

of racial discrimination. The Warren Court, which has drawn criticism

from many conservatives for what they consider to be a legislative ap-
proach, conceivably launched a new era. The case under considera-

tion is Jones v. Alfred H. Mayer Co.1 and the subject is the thirteenth

amendment to the United States Constitution.2 In this case, plaintiffs, a

Negro husband and Caucasian wife, brought suit in the Federal District

Court for the Eastern District of Missouri alleging that defendants re-

fused to sell them a home in the Paddock Woods community of St.

Louis County for the sole reason that petitioner Joseph Lee Jones is a
Negro. It was alleged that this was a denial of their rights guaranteed
by the thirteenth and fourteenth amendments, and as declared in 42
U.S.C. §1982 (1964). The plaintiffs joined as defendants (1) the sub-
division developer and home builder, (2) the corporate real estate broker,

(3) the country club for use of the people in the subdivision. The three

corporate defendants were chartered under the laws of Missouri and
the subdivision received many services from the state and municipal
governments. Defendant's motion to dismiss was sustained for failure to

state a claim over which the court had jurisdiction.3 The Eighth Circuit

Court of Appeals affirmed, concluding that §1982 applies only to state

action and does not reach private refusals to sell.
4 The Supreme Court

42Moye v. Sioux City & N.O. Barge Lines, Inc., 402 F.2d 238, 241 (5th Cir.

1968).

1 Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968).

2 U.S. Const, amend. XIII; Section 1. "Neither slavery nor involuntary servitude

except as a punishment for crime whereof the party shall have been duly con-

victed, shall exist within the United States, or any place subject to their jurisdiction."

Section 2. "Congress shall have power to enforce this article by appropriate leg-

islation."

3 Jones v. Alfred H. Mayer Co., 255 F. Supp. 115, 130 (E. D. Mo. 1966).

* Jones v. Alfred M. Mayer Co., 379 F.2d 33 (8th Cir. 1967).
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reversed and held that §1982 5 bars all racial discrimination, private as

well as public, in the sale or rental of property, and that the statute is a
valid exercise of the power of Congress to enforce the thirteenth

amendment. The Court stated there was no conflict with the Fair Hous-
ing Title (Title VIII) of the Civil Rights Act of 1968,6 since §1982 deals

only with racial discrimination and is not concerned with discrimination

on grounds of religion or national origin.

Section 1982 was enacted originally as part of the Civil Rights Act
of 1866 7 and was re-enacted in 1870. The 1866 Act was enacted to put
into effect the thirteenth amendment, and it was enacted prior to the

fourteenth amendment. The thirteenth amendment makes no refer-

ence to the duties of the states and for that reason some members of

Congress supported the fourteenth amendment so as to eliminate all

doubt as to the constitutional validity of the Civil Rights Act of 1866
as applied to the states. The Court said that this does not mean that the

subsequent re-adoption of the Civil Rights Act in any way limited its

application to state action. The Court also stated that section one was
meant to prohibit all racially motivated deprivations of the rights enum-
erated in the statute, while only those under color of law were to be
criminally punishable under section two.

The Court could have found the necessary "state action" which
the Court has so often required under the fourteenth amendment.8

The concept of "state action" is firmly embedded in the fourteenth

amendment since 1875 when it was said in United States v. Cruikshank,

that the fourteenth amendment "does not . . . add anything to the rights

which one citizen has under the Constitution against another."9 This
theory was continued with the Civil Rights Cases10 where state action

5 42 U.S.C.A. § 1982: "All citizens of the United States shall have the same

right, in every State and Territory, as is enjoyed by white citizens thereof to inherit,

purchase, lease, sell, hold, and convey real and personal property."

6 Pub. L. 90-284, 82 Stat. 73.

7 Civil Rights Act of April 9, 1866, Ch. 31. § 1, 14 Stat. 27 (1866):

"Be it enacted by the Senate and House of Representatives of the United States

of America in Congress assembled, That all persons born in the United States

and not subject to any foreign power, excluding Indians not taxed, are hereby

declared to be citizens of the United States; and such citizens, of every race

and color, without regard to any previous condition of slavery or involuntary

servitude, except as a punishment for crime whereof the party shall have been

duly convicted, shall have the same right, in every State and Territory in the

United States, to make and enforce contracts, to sue, be parties, and give evi-

dence, to inherit, purchase, lease, sell, hold, and convey real and personal

property, and to full and equal benefit of all laws and proceedings for the

security of person and property, as is enjoyed by white citizens, and shall be

subject to like punishment, pains, and penalties, and to none other, any law,

statute, ordinance, regulation, or custom, to the contrary notwithstanding."

8 Shelly v. Kraemer, 334 U.S. 1 (1948); Barrows v. Jackson, 346 U.S. 249

(1953); Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961); Evans v.

Newton, 382 U.S. 296 (1966).
9 92 U.S. 542, 554-55 (1875).
k>109 U.S. 3 (1883).
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was considered only state legislative acts or actions by officers and agents
of the state. Now even state inaction is considered a violation. Mr.
Justice Harlan, dissenting in the Civil Rights Cases, contended that when
acting under section five of the fourteenth amendment, enforcing the
first sentence of section one granting citizenship, Congress is not limited
to legislation restricting state action. 11 This argument was presented and
rejected by the district court in Jones 12 but could easily have been
accepted in that the creation of a large subdivision, although privately
organized and financed, is essentially the performance of a government
function.13 Mr. Justice Douglas' concurring opinion in Reitman v. Mul-
key1 * stated that a state licensed real estate agency is affected with a
public interest and is required by the equal protection clause to act in

a non-discriminatory manner. The distinction appears to be Justice

Frankfurters view: "The vital requirement is State responsibility

"

15

The Court could have considered §1982 as an act of Congress pur-
suant to section five of the fourteenth amendment, the enforcement
clause, and therefore free of the "state action' limitation. In United
States v. Guest16 Mr. Justice Clark said that there was no doubt that

section five empowers Congress to enact legislation which would punish
all conspiracies that interfere with fourteenth amendment rights, with
or without state action. In several decisions the state action restriction

was overcome by relying on the commerce clause.17 The Court said in

Hurd v. Hodge 18 that RS. 1978 (now §1982) applies under the four-

teenth rather than the thirteenth amendment, and that in the absence
of congressional legislation, there is no indication that the refusal to sell

property to a Negro violates the thirteenth amendment.

The fourteenth amendment would have been the most available

vehicle upon which to carry the complainants to relief. Previously, in

order to invoke the fourteenth amendment, the Court had to find some
state action. Here the thought emerges as to why the Jones Court based
its decision on the thirteenth amendment. The position taken by the

Court in the Jones case suggests that the Court is now unwilling to ex-

tend the "state action" doctrine any further but is unable to eliminate

the requirement from the fourteenth amendment. In order to prohibit

acts of racial discrimination, the Court had to apply §1982 under the

thirteenth amendment. The relief specifically sought by plaintiff in the

Jones case was soon to arrive anyway under the Civil Rights Act of

u Id. at 54.

!2 See note 3.

is Marsh v. Alabama, 326 U.S. 501 (1946).

14 387U.S. 369,386 (1967).

18 Terry v. Adams, 345 U.S. 461, 473 (1953).

16 383 U.S. 745, 762 (1966) (Clark, J., concurring opinion, joined by Black

and Fortas, J. J.).

it Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964); Katzenbach

v. McClung, 379 U.S. 294 (1964).

is Hurd v. Hodge, 334 U.S. 24 (1948).
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1968.19 It is contended that the Court has chosen to now use the thir-

teenth amendment in place of all the many superflous doctrines that

have been utilized to obtain one result—the end of all racial discrimina-

tion.

In order to accomplish their purpose of ending all racial discrim-

ination it seems that the Court has three choices. The first choice is to

use 42 U. S. C. §1981, 1982 (then Revised Statutes §§1977, 1978, derived
from section one of the Civil Rights Act of 1866) as a means to elimin-

ate all racial discrimination. The second choice is to establish a broad
constitutional pronouncement that racial discrimination is a direct viola-

tion of the thirteenth amendment, and then wait for congressional ap-
proval and specifications as to what constitutes racial discrimination. The
third choice is for the Court to establish the rights which are so basic

and fundamental that they may be applied directly to an individual

through the thirteenth amendment.

By applying the provisions of the Civil Rights Act of 1866 through
§§1981 and 1982, the Court may, by very liberal interpretation, end all

racial discrimination with respect to all property, real and personal, and
with respect to the making and enforcement of all contracts. There is

very little intercourse concerning human events which does not relate,

touch or concern property, in some form, or does not involve some oral

or written contract.

Would this mean that a will which includes a racial discrimination

clause would be a deprivation of "the same right ... to inherit"? Section
1981 provides that all persons in the United States "shall have the same
right ... to make and enforce contracts, to sue, be parties, give evi-

dence, and to the full and equal benefit of all laws and proceedings for

the security of persons and property as is enjoyed by white citizens

The Court's construction of this statute could prevent a private club,

fraternal organization, private school, as well as restaurants and hotel

management, from refusing on grounds of race to "make a contract" for

services with a Negro. Should the Court adopt such a liberal construc-
tion, many of the benefits provided by various civil rights acts enacted
from 1957 through 1968 would be superflous in cases involving racial

discrimination. For example the 1968 Civil Rights Act provides for a
maximum of $10,000 compensatory damages, whereas the Hmitation is

removed under §1981 and §1982. However, in all cases the temporary
and permanent injunction remains the most effective and immediate re-

lief.

The second choice is based on the manner by which the Court lim-

ited its role in the early school desegregation cases. In Brown v. Board of
Education the Court stated: "In approaching this problem, we cannot
turn the clock back to 1868 when the Amendment was adopted .... We
must consider public education in light of its full development and its

present place in American life throughout the Nation. Only in this way

19 Fair Housing Title of the Civil Rights Act of 1968; Civil Rights Act of 1968,

tit. VIII, 42 U.S.CA. §§ 3601-19 (Supp. 1968), which prohibits discrimination in

the sale or rental of about 80 percent of all housing when full in effect by 1970. In

this case defendant utilized a real estate agent in selling his houses which made
his action a violation under tins act.
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can it be determined if segregation in public schools deprives these
plaintiffs of the equal protection of the laws/'20 The Court in broad
sweeping language merely enunciated fundamental rights and became
an exponent of guiding principles while skillfully refraining from speci-
fying just how their mandates should be carried out. The Court has
clearly moved away from its pre-Civil Rights Act role and is now taking a
more active involvement in the particulars of school desegregation. Once
the passage of the Civil Rights Act of 1964 21 indicated that Congress was
willing to act on the mandates of the judiciary, the Court could feel free

to involve itself more intimately in necessary implementation. The Court
has now signaled Congress that it is ready to face the problem of "pri-

vate" discrimination. In the Civil Rights Cases 22 the Court decided that

the thirteenth amendment authorizes Congress not only to outlaw all

forms of slavery and involuntary servitude but also to eradicate the last

vestiges and incidents of a society half slave and half free, by securing

to all citizens, of every race and color, "The same right to make and en-

force contracts, to sue, be parties, give evidence, and to inherit, pur-

chase, lease, sell and convey property, as is enjoyed [by] white citi-

zens ." The Court felt that it was tied to the fourteenth amendment and
chose not to extend or apply the thirteenth. Heretofore the Court has

regarded the thirteenth amendment as merely freeing the Negro from
the physical bonds of slavery. The Court also stated in The Civil Rights

Cases that, "It would be running the slavery argument into the ground,

to make it apply to every act of discrimination which a person may see

fit to make as to the guests he will entertain, or as to the people he will

take into his coach or cab or car, or admit to his concert or theatre, or

deal with in other matters of intercourse or business.

"

23 But as the Court
stated in NLRB v. Hearst Publications, Inc., a. statute "must be read in

the light of the mischief to be corrected and the end to be attained."24

The Court in identifying that end in 1968 has felt it necessary to extend

its 1870 definition.

It now seems that the Court is going to attack the problem through

the one amendment in the Constitution which was designed for just

such a problem. The Court indicates that these rights have existed from

their inception, but the Court has not made it clear as to whether these

rights are statutory rights or whether these rights are so basic that they

are embedded in the United States Constitution and as such will be en-

forced directly by the Court itself. In any case the Court has expressly

indicated that it will approve of congressional legislation in the area of

private racial discrimination. In Jones 25 the Court said:

"By its own unaided force and effect," the Thirteenth Amend-
ment "abolished slavery, and established universal freedom."

Civil Rights Coses, 109 U. S. 3, 20. . . . Whether or not the

20 347 U.S. 483, 492-93 ( 1954).
21 Civil Rights of 1964, Pub. L. No. 88-352, 78 Stat. 241.

22 109 U.S. at 22.

23 Id. at 24-25. Quoted in Jones v. Alfred H. Hayer Co., 392 U.S. at 441.

24 322 U.S. Ill, 124 (1944).
25 Jones v. Alfred H. Mayer Co., 392 U.S. 409, 439 (1968).
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Amendment itself did any more than that—a question not in-

volved in this case—it is at least clear that the Enabling Clause of

that Amendment empowered Congress to do much more. For
that clause clothed "Congress with power to pass all laws neces-
sary and proper for abolishing all badges and incidents of slavery

in the United States." Ibid.

The Court also said, "Surely Congress has the power under the
Thirteenth Amendment rationally to determine what are the badges and
the incidents of slavery, and the authority to translate that determination
into effective legislation."26 The Court went on to say: "At the very least,

the freedom that Congress is empowered to secure under the Thirteenth
Amendment includes the freedom to buy whatever a white man can
buy, the right to live wherever a white man can live. If Congress cannot
say that being a free man means at least this much, then the Thirteenth
Amendment made a promise the Nation cannot keep/'27 From this

language it is clear that Congress can legislate to eliminate private racial

discrimination on the theory that it is a "badge," a remnant, of slavery.

The Court indicates that Congress must take the responsibility for en-

acting this legislation, but it also indicates much more. The Court has
left the door open for the third choice.

The Court implies that it is willing to apply these basic and funda-
mental rights directly to the individual with or without any Congress-
ional action. The Court said that the question of whether the thirteenth

amendment itself did more than merely abolishing slavery and estab-

lishing universal freedom is a question which was not presented by this

case.28 It is contended that the Court may well choose to be an active

participant in the elimination of private racial discrimination rather than
limiting its action by being a mere passive spectator. The Court implies

a recognition of the fact that there can not be an individual who is

half-free or who is a half-slave. As Mr. Justice Douglas stated in his

concurring opinion: "Today the black is protected by a host of civil

rights laws. But the forces of discrimination are still strong." 29 He also

specifies many of the "badges" of slavery which still remain today in

spite of the efforts of Congress to legislate in this area.30

The time is ripe for the Court to enforce the basic and fundamental
rights which are firmly entrenched within the fortified walls of the

thirteenth amendment. The Court has given indication that these rights

will be enforced on a case-by-case basis and whether it is public or pri-

vate, substance or procedure, racial discrimination will be treated under
no other name. This will have a far greater effect than in the early school

desegregation days. When the Brown v. Board of Education opinion was
handed down by the Court, the Negro did not have a practical way of

enforcing his rights. There was no congressional legislation whereby the

federal government could enforce his rights and the Negro was econom-

26 id. at 440.
2T id. at 443.
28 See note 24.

29 392 U.S. at 447.
so Id. at 445-46.
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ically unable to pursue his rights through the courts and their expensive
remedies. Today the Negro is more financially able to support himself
and there are many organizations dedicated to the purpose of achieving
the Negro his rights. It is submitted that should the Court choose this

third choice as their plan of action; the results will be more immediate
in establishing the specifics as to what constitutes racial discrimination
and the "badges" of slavery.

Although the Jones Court specifically addressed its decision to pri-

vate racial discrimination involving the sale or rental of property and
expressly said that this was a violation of §1982, the possible ramifica-

tions of this case are many. It could mean that the first choice will be
utilized and that all racial discrimination violates either §1981 or §1982.

It seems more logical, however, that this case simply is a preface to an
entirely new and different way of approaching the discrimination prob-
lem. In using the thirteenth amendment to attain the objective, it is

possible that the Court will treat the fourteenth amendment as unneces-
sary and thus escape the restraints of the many varied doctrines which
the Court has been bound under the fourteenth amendment. It is sug-

gested that the Court will follow the second choice and give Congress
a chance to legislate in this area. But if Congress is slow to heed the call

or should Congress refuse to follow, it seems likely that the Court will

progress to the third choice. The Court indicates that it is imperative for

Congress to respond before any progress may be attained in this area.

The Jones Court states: "If Congress cannot say that being a free man
means at least this much, then the Thirteenth Amendment made a

promise the Nation cannot keep." (emphasis added).31 This statement

indicates that the second alternative is the most appropriate for the

moment. However, the Court has clearly expressed their opinion that

private racial discrimination is inherently unjust and that judicial relief

will be forthcoming.

William P. Dodson

si Id. at 443.
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